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                   P-R-O-C-E-E-D-I-N-G-S1

10:08 a.m2

              VICE CHAIRPERSON MILLER:  Good3

morning, ladies and gentlemen.4

              This is the 19th December of5

December public hearing of the  Board of6

Zoning Adjustment of the District of Columbia.7

              My name is Ruthanne Miller, I'm8

the Vice Chair of the BZA.  Our esteemed9

Chair, Mr. Griffis, will not be with us today10

so I will be presiding over these cases.11

              And today with me is Mr. Curtis12

Etherly, who is also to my right who is13

Mayoral appointment. And next to Mr. Etherly14

is Mr. Jeffries who is with the Zoning15

Commission.  And to my left is Mr. John Mann16

representing NCPC on the BZA.17

              To Mr. John Mann's left is OAG18

Sherry Glazer and Esther Bushman with the19

Office Zoning.  She's the attorney with the20

Office of Zoning. And Ms. Beverly Bailey.21

              I believe Mr. Moy will be joining22
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us also from the Office of Zoning.1

              Copies of today's hearing agenda2

are available for you and are located to my3

left in the wall bin near the door.  4

              Please be advised that this5

proceeding is being recorded by a court6

reporter and it's also webcast live. 7

Accordingly we must ask you to refrain from8

any disruptive noises or actions in the9

hearing room.10

              When presenting information to the11

Board, please turn and speak into the12

microphones first stating your name and home13

address.  When you are finished speaking14

please turn your microphone off so that your15

microphone is no longer picking up sound or16

background.17

              All persons planning to testify18

either in favor or in opposition are to fill19

out two witness cards.  These cards are20

located to my left on the table near the door21

and on the witness tables. Upon coming forward22
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to speak to the Board please give both cards1

to the reporter sitting to my right.2

              The order of procedure for special3

exceptions and variances is:4

              (1)  Statement and witness of the5

applicant;6

              (2)  Government reports including7

the Office of Planning, the Department of8

Public Works and other agencies;9

              (3)  Report of the Advisory10

Neighborhood Commission, the ANC;11

              (4)  Parties or persons in12

support;13

              (5)  Parties or persons in14

opposition;15

              (6)  Closing remarks by the16

applicant.17

              Pursuant to Section 3117.4 and18

3117.5 the following time constraints may be19

maintained:  The applicant, appellant, persons20

and parties except an ANC in support,21

including witnesses, 60 minutes collectively.22
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              Appellees, persons and parties1

except an ANC in opposition, including2

witness, 60 minutes collectives.3

              Individuals will have three4

minutes.5

              These time restraints do not6

include cross examination and/or questions7

from the Board. Cross examination of witnesses8

is permitted by the applicant or parties.9

              The ANC within which the property10

is located is automatically a party in a11

special exception or variance case.12

              Nothing prohibits the Board from13

placing reasonable restrictions on cross14

examination, including time limits and15

limitations on the scope of cross examination.16

              The record will be closed at the17

conclusion of each case except for any18

material specifically requested by the Board.19

              The Board and the staff will20

specify at the end of the hearing exactly what21

is expected and the date when the persons must22
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submit the evidence to the Office of Zoning.1

              After the record is closed no2

other information will be accepted by the3

Board.4

              The Sunshine Act requires that the5

public hearing on each case be held in the6

open before the public. The Board may,7

consistent with its rules and procedure and8

the Sunshine Act enter Executive Session9

during or after the public hearing on a case10

for purposes of reviewing the record or11

deliberating on the case.12

              The decision of the Board in these13

contested cases must be based exclusively on14

the public record. To avoid any appearance to15

the contrary, the Board requests that persons16

present not engage the members of the Board in17

conversation.18

              Please turn off all beepers and19

cell phones at this time so as not to disrupt20

these proceedings.21

              The Board will now consider any22
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preliminary matters.   Preliminary matters are1

those which relate to whether a case will or2

should be heard today, such as requests for3

postponement, continuance or withdrawals or4

whether proper and adequate notice of the5

hearing has been given.  If you are not6

prepared to go forward with a case today or if7

you believe that the Board should not proceed,8

now is the time to raise such a matter.9

              Ms. Bailey, does the staff have10

any preliminary matters?11

              MS. BAILEY:  Madam Chairman,12

Members of the Board, to everyone, good13

morning.14

              Yes.  The first has to do with15

application The preliminary matter that I have16

concerns Application 17536 of Alaunte17

Financial. That application was withdrawn,18

Madam Chair.19

              VICE CHAIRPERSON MILLER:  Thank20

you.  21

              Are there any other preliminary22
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matters?1

              MS. BAILEY:  Yes. It has to do2

with Application 17551.  These is a request3

from ANC 3E to postpone this particular4

application.5

              VICE CHAIRPERSON MILLER:  Thank6

you.7

              We've looked at that case and I8

think that the case has a few issues that we9

need to look into and that it would be better10

to consider that preliminary matter in the11

body of the case, unless my Board Members have12

another opinion at this time.13

              Okay.  So in that case I think we14

should proceed in the order that they're15

listed and hear that preliminary matter in the16

body of the case.17

              May I swear the witness in at this18

time?19

              VICE CHAIRPERSON MILLER:  Yes,20

please.21

              MS. BAILEY:  Thank you.22
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              (Witnesses sworn.)1

              VICE CHAIRPERSON MILLER:  Ms.2

Bailey, will you call the first case, please?3

              MS. BAILEY:  Thank you.4

              Application 17554 of Peter and5

Gina Butturini, pursuant to 11 DCMR REWRITE  3104.16

for a special exception to allow a rear7

addition to an existing single family detached8

dwelling under section 223, not meet the rear9

yard and side yard requirements in sections10

404 and 405.  The property is zoned R-2 and11

it's located at 4404 Garrison Street, N.W.,12

Square 1582, Lot 806.13

              VICE CHAIRPERSON MILLER:  Thank14

you.15

              Good morning.16

              MR. BUTTURINI:  Good morning.17

              VICE CHAIRPERSON MILLER:  Would18

you introduce yourself for the record, please?19

              MR. BUTTURINI:  My name is Peter20

Butturini.21

              MR. MIRIGILIANO:  Gina22
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Mirigiliano.1

              VICE CHAIRPERSON MILLER:  Thank2

you.3

              We got a chance to look at your4

file and you presented a very case.  We're5

wondering if you would just like to give an6

overall of your case.7

              Wait until your microphone is on. 8

When the red light is on, it's on.9

              MR. BUTTURINI:  All right. 10

              Yes, we'd like to walk through it.11

I don't know if it's appropriate to ask if we12

can actually stand on the record. Is that an13

appropriate.14

              VICE CHAIRPERSON MILLER:  I mean15

your record is very strong. I just think it16

might be -- 17

              MR. BUTTURINI:  Okay.  18

              VICE CHAIRPERSON MILLER:  If you19

want to highlight anything. If we don't, we20

can move on to Office of Planning, who also21

has an excellent report on this case.22
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              MR. BUTTURINI:  Okay.  1

              VICE CHAIRPERSON MILLER:  And I2

expect they might want to stand on their case,3

too.4

              MR. BUTTURINI:  We'd be happy to5

walk through it.6

              As I said, my name is Peter7

Butturini and my wife's name is Gina8

Mirigliano and we and our sons are at 44049

Garrison Street.10

              We've lived in our home now at11

4404 Garrison Street in the ANC C3E for about12

17 years. And we're here today related to the13

application pursuant -- and if this begins to14

get too -- just in terms of chapter and verse,15

just let me know.16

              VICE CHAIRPERSON MILLER:  No, no.17

Let me say this just so you get an idea of18

what we're looking for, sir.19

              MR. BUTTURINI:  Right.20

              VICE CHAIRPERSON MILLER:  You did21

a really good thorough job in your papers, so22
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you don't have to do a whole full1

presentation. If you just want to highlight2

how you meet the test of the 223, that would3

be fine.4

              MR. BUTTURINI:  Okay.  All right.5

In regard to 223 the light and air available6

to our neighboring properties will not be7

unduly effected because the addition does not8

exacerbate the shadow currently cast by the9

existing building under the conforming side10

yard circumstances.11

              The privacy of use and enjoyment12

of neighboring properties are not unduly13

compromised because the proposed addition does14

not seek to exceed the allowable percentage of15

lot occupancy. Lot occupancy will be 39.816

percent, nor height or story limitations17

prescribed for the R-2 zoned district.18

              The addition was carefully19

designed to be compatible with the20

neighborhood. The addition and existing21

building combined are not visually intrusive22



15

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

as viewed from public ways and are consistent1

with the character, scale and pattern of2

houses along Garrison Street, Northwest.3

              And, of course, the property shall4

remain a one family dwelling.5

              This addresses the community or6

neighborhood around the home.  What we tried7

to do was from the very inception of the8

project was to include our neighbors.  And we9

reviewed the plans for the addition with all10

of our adjoining neighbors and any neighbors11

expressing interest in the project.12

              Our adjoining neighbors have no13

objection to our application and five letters14

of support from neighbors were submitted with15

the application.16

              The ANC 3E Commissioners voted17

unanimously to recommend approval.18

              VICE CHAIRPERSON MILLER:  Thank19

you.20

              And you're doing rear and side21

yard additions, correct?22
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              MR. BUTTURINI:  Yes, ma'am.1

              VICE CHAIRPERSON MILLER:  And you2

did shade and sun study basically -- you did3

sun study to show that there would be no4

shadows.  Is that on the sides, for the side5

yards?6

              MR. BUTTURINI:  Yes.7

              VICE CHAIRPERSON MILLER:  Okay. 8

And the rear doesn't effect anyone's light or9

privacy why?10

              MR. BUTTURINI:  It does not effect11

anyone's light or privacy and since it's south12

facing, it does not -- just the way the sun13

falls at a south facing home would not effect14

anybody or impact anyone.15

              And I should add that there is a16

public alley directly behind the property as17

well.18

              VICE CHAIRPERSON MILLER:  Right. 19

Okay.  20

              My Board Members have any21

questions?  Okay.  22
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              Is the ANC here?  Okay.  1

              Is there anybody else here who --2

just so I know in the audience who plans to3

testify in support or opposition to this case?4

              Okay.  Then let's go to the Office5

of Planning.  Good morning, Mr. Mordfin?6

              MR. MORDFIN:  Good morning.  I'm7

Stephen Mordfin with the Office of Planning.8

              And the subject application9

conforms with the provisions of REWRITE  223 in that10

it is to a single family detached dwelling use11

permitted in the R-2 zone. 12

              Light and air to neighboring13

properties will not be unduly effected because14

the additions will most likely cast -- the15

proposed addition will most likely cast some16

shadows onto adjoining properties during the17

shortest day of the year, but not sufficient18

to adversely effect light and use.19

              Use and enjoyment of neighboring20

properties will not be unduly compromised. 21

              The minimum side yard on the east22
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side will be 5 feet with the remainder of the1

east side yard at least 7 feet. And the2

minimum west side yard will be 71/4 feet, only3

slight less than the minimum requirement of 84

feet.5

              The proposed building additions6

will be visible from Garrison Street and the7

public alley.  However, they're designed to be8

residential in appearance and are mostly9

located to the rear of the structure. 10

Therefore, they will not substantially intrude11

upon the character, scale and pattern of12

houses and the applicant submitted photographs13

and drawings in support of the application.14

              Therefore, the Office of Planning15

recommends approval of the application to16

permit the building additions as submitted.17

              Thank you.18

              VICE CHAIRPERSON MILLER:  Thank19

you.20

              Are there any questions for the21

Office of Planning from the Board?22
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              Do you have a copy of the Office1

of Planning's report?2

              MR. BUTTURINI:  Yes, we do.3

              VICE CHAIRPERSON MILLER:  Okay. 4

Do you have any questions for the Office of5

Planning?6

              MR. BUTTURINI:  We do not have any7

questions and we agree with the report.  We8

just needed to note that:  9

              (1)  There was an indication of10

two bay windows actually towards the front of11

the property.  That's actually an existing12

chimney, it's not a bay window.  One of the13

two.14

              VICE CHAIRPERSON MILLER:  Okay.  15

              MR. BUTTURINI:  It's just for the16

record.17

              VICE CHAIRPERSON MILLER:  So18

you're just adding a bay window on one side,19

is that correct?20

              MR. BUTTURINI:  That is correct.21

              VICE CHAIRPERSON MILLER:  Okay. 22
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Okay.  1

              Since I last asked if anybody else2

was in the room interested in testifying in3

this case, I haven't seen anyone come in.  4

              I will note then the ANC is not5

here, they did file an ANC report. It's our6

Exhibit 26 in which they voted at a public7

meeting in which there was a quorum present8

not to oppose the application and request that9

the special exception be granted in this case. 10

              And they have met the great weight11

requirements of our regulations, and we'll be12

giving this weight. And we give the Office of13

Planning report great weight as well, which is14

excellent.15

              So, at this time unless there area16

ny questions, if you have any other closing17

remarks, you can do so.18

              MR. BUTTURINI:  Madam Chairman,19

we'd thank the Board for their time and20

request the BZA's approval of our application21

for a special exception to expand our home And22
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we respectfully the request the BZA for a1

summary order or bench decision so that we2

could initiate the permitting process, if that3

would make sense.4

              VICE CHAIRPERSON MILLER:  Okay. 5

Well, at this point then I'm going to move to6

grant BZA Application 17554 for a special7

exception to permit a building addition to the8

rear and sides of an existing single family9

detached dwelling for 4404 Garrison Street,10

Northwest. Do  I have a second?  11

              BOARD MEMBER MANN:  Second.12

              VICE CHAIRPERSON MILLER:  This13

case, I think, is going so rapidly because it14

is a very clean application I think for a15

special exception that was done extremely16

thoroughly including the fact that the17

Applicant case did undertake a sun study,18

which not all applicants certainly do.  And19

has the support of the ANC, has the support of20

Office of Planning and has the support of21

neighbors and, most of all, meets the test set22
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forth in 223 of our regulations.1

              I think without being too2

redundant, Office of Planning at its report on3

pages 5 through 7 address each and everyone of4

those tests I think very thoroughly.  I would5

just highlight that the sun study showed that6

there would not be any impact on light and air7

to the neighbors on the side and that there's8

a public alley in the back giving great enough9

distance there so that there's no impact on10

light and air there.11

              No neighbors have come forward to12

say that they would be impacted at all by the13

addition.  I don't know if we covered this at14

the hearing, but OP does cover the fact that15

the addition together with the original16

building is viewed from the street and alley17

and other public ways such not substantially18

visually intrude upon the character, scale and19

pattern of houses along the frontage.20

              The proposed addition can be seen21

from Garrison Street and from the public area,22
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but it's designed to be residential in1

appearance and does not intrude upon the2

character, scale and pattern of the houses.3

              The lot occupancy is within that4

which is required by the regulations.5

              No special treatment I don't think6

should be applied in this case. It's designed7

very well and it's consistent with the8

comprehensive plan as it exists as well as the9

draft future land use map, which calls for a10

single family detached and some detached11

housing units with front, back and side yards12

as the prominent uses.13

              So, does anybody else have any14

comments on this case?  Okay.  15

              I think you did a great job.16

              And all those in favor of granting17

the application say aye.18

              BOARD MEMBERS:  Aye.19

              VICE CHAIRPERSON MILLER:  All20

those opposed?  All those abstaining.21

              Mr. Moy, would you like to call22



24

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the vote.1

              MR. MOY:  Ms. Bailey.2

              VICE CHAIRPERSON MILLER:  Ms.3

Bailey.  Thank you.4

              MS. BAILEY:  The Board has voted5

four-zero-one to grant the application.6

              Mrs. Miller made the motion, Mr.7

Mann seconded.  Mr. Etherly, Mr. Jeffries8

approved and Mr. Griffis is not with us today.9

              VICE CHAIRPERSON MILLER:  Okay. 10

And I would also move that we waive our11

regulations and issue a summary order in this12

case.13

              MS. BAILEY:  Thank you. 14

              VICE CHAIRPERSON MILLER:  Is there15

a consensus from the Board to that effect? 16

Okay.  17

              Thank you.  Do you have a18

question?19

              MR. BUTTURINI:  We did. May I ask?20

              VICE CHAIRPERSON MILLER:  Yes.What21

is the process or protocol for the issuance of22
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the summary order?1

              VICE CHAIRPERSON MILLER:  What you2

can do is the Office of Zoning is right next3

door.  And you can go over there and ask them4

all those kind of questions.5

              MR. BUTTURINI:  Thank you so much,6

everyone. Appreciate it.7

              VICE CHAIRPERSON MILLER:  You're8

welcome.  Good luck with your addition.9

              MS. BAILEY:  Next case, Madam10

Chair?11

              VICE CHAIRPERSON MILLER:  Yes.12

              MS. BAILEY:  Application 17551 of13

Mustafa Guldu -- excuse the pronunciation --14

pursuant to 11 DCMR REWRITE  3103.2 for a variance15

from the lot occupancy requirements under16

section 403, a variance from the side yard17

requirements under section 405, and a variance18

from the prohibition on enlarging a structure19

devoted to a nonconforming use under20

subsection 2002.5, to allow a two story21

addition to an existing flat.  The property is22
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zoned R-2. It's located at 4323 River Road,1

Northwest, Square 1653, Lot 16.2

              Is the Applicant here?  Would you3

please have a seat at the table?4

              VICE CHAIRPERSON MILLER:  Good5

morning. Would you identify yourself for the6

record and give your home address?7

              MR. GULDU:  Excuse me. My name is8

Mustafa Guldu and I'm the owner of the is 43239

River Road.  My address is 1924 Hidden Point10

Road, that's in Annapolis, Maryland.11

              VICE CHAIRPERSON MILLER:  So12

you're the owner of the home but you don't13

live in it?14

              MR. GULDU:  That's correct.15

              VICE CHAIRPERSON MILLER:  Okay. 16

And you are?17

              MR. MEHMET:  I am Ergene Mehmet. 18

I'm an architect in D.C.  My address in D.C.19

is 3211 Quesada Street, Northwest.  Zip code20

is 20015.21

              VICE CHAIRPERSON MILLER:  And is22
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there anybody else here who plans to testify1

in this case?  As persons?2

              MR. SAGHOMONIAN:   Adjoining3

property owner.4

              VICE CHAIRPERSON MILLER: 5

Adjoining property owner?  Okay.  Just so I6

know.  We'll get to you later.7

              And is the ANC here?  Okay.  8

              There are a couple of preliminary9

issues that we wanted to go over with you. The10

first one is posting.  We have some11

contradictions in our file. One is we have an12

affidavit from you saying that it was posted13

on December 4th, is that correct?14

              MR. MEHMET:  Ma'am, I personally15

posted sign --16

              VICE CHAIRPERSON MILLER:  Yes.17

              MR. MEHMET:  -- which is at angle18

so that people could see it. I said ah-ah, at19

such a wrong angle is slightly off, about 1020

degrees off the vertical, so it will attract21

attention. I wanted the people to see it.  And22
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I've taken pictures of it.  And,1

unfortunately, when I sent it over on Friday2

within the last five days before the hearing,3

the Zoning Office was closed in the afternoon.4

              So, but you got it.  I'm sure it's5

been delivered. It was delivery service was6

supposed to get in touch --7

              VICE CHAIRPERSON MILLER:  I have8

an affidavit in front of us now. We have it.9

              Basically it says that you posted10

it on December 4th at 11:30 a.m., is that11

correct?12

              MR. MEHMET:  December 4th?13

              VICE CHAIRPERSON MILLER:  Okay.14

Let me just tell you, the --15

              MR. MEHMET:  No, I'm just16

thinking.  I'm not sure of it. I said that but17

what day was December 4th, that's what I'm18

going -- I'm sorry. I don't want to give you19

the wrong information.20

              COMMISSIONER JEFFRIES:  It was a21

Monday.22



29

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

              VICE CHAIRPERSON MILLER:  Let me1

ask you this before you go any further while2

you're thinking about this, just so you know3

what else is in the file, which you should4

have seen but I don't know.  It's Exhibit 24,5

which is a memo from Mr. Nyarku in our office6

indicating that he got a phone call that as of7

December 8th there was no posting on the8

property.9

              MR. MEHMET:  That's true. I did it10

on the day when I talked to Mr. Nyarku. I came11

over.  They had the signs ready. I picked them12

up and that's why I put it on the -- I'm sorry13

about that.14

              VICE CHAIRPERSON MILLER:  Okay. 15

Okay.  So --16

              MR. MEHMET:  So that's the day17

when I picked it up. I don't remember the day.18

              VICE CHAIRPERSON MILLER:  Okay. 19

              MR. MEHMET:  I came down and I20

picked up the signs.  And I put that up, so I21

put them up.  Yes.22
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              VICE CHAIRPERSON MILLER:  Okay. 1

Okay.  Notices say a posting is required to be2

15 days in advance of the hearing. So that's3

not 15 days in advance of the hearing today.4

              MR. MEHMET:  No, it's not. You're5

right.6

              VICE CHAIRPERSON MILLER:  Okay. 7

And is there a reason for that?8

              MR. GULDU:  That's what we got9

from ANC.10

              MR. MEHMET:  Excuse me.11

              MR. GULDU:  That's when we got12

the--13

              MR. MEHMET:  No, this is the sign. 14

This is a letter that has come a long time ago15

with -- signature. I remember that.  I16

misplaced it.17

              VICE CHAIRPERSON MILLER:  Okay18

              MR. MEHMET:  That is my problem.19

              VICE CHAIRPERSON MILLER:  Okay. 20

Okay.  21

              MR. MEHMET:  I misplaced the22
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letter.1

              VICE CHAIRPERSON MILLER:  Okay. 2

All right.3

              MR. MEHMET:  And I'm well aware of4

it, and I should have put it up. And I made a5

mistake. 6

              VICE CHAIRPERSON MILLER:  Okay.7

              MR. MEHMET:  Sorry.8

              VICE CHAIRPERSON MILLER:  You're9

not the first.  You're not the first.  Okay. 10

              MR. MEHMET:  On the other hand,11

for my defense or for Mr. Guldu defense, all12

the neighborhood knew about this thing.  I13

went and I rang on the doorbells.  I talked to14

people. There were two -- supposed to be two15

ANC meetings and then we had one meeting in16

the end.  Some people showed up. I sent them17

letters. We sent them the application.18

              VICE CHAIRPERSON MILLER:  You sent19

letter -- they're not in the record, though,20

the letters that you sent --21

              MR. MEHMET:  This was for ANC.22



32

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

              VICE CHAIRPERSON MILLER:  Yes.1

              MR. MEHMET:  A letter to every2

single people within the 200 square foot --3

              VICE CHAIRPERSON MILLER:  Oh,4

those notices?  Okay.  5

              MR. MEHMET:  Yes.  But first we6

sent them what was being applied for and then7

the ANC Commissioners said try to get support8

on this, letters of support or signatures.9

              A separate letter was sent. And10

when I didn't get any answers -- and I got11

only one answer, I went out and knocked on12

doors three separate times.  And I can tell13

you some people don't answer their doors.14

              There is one house in the15

neighborhood where it says no solicitation, so16

I just did it once.  Some people answered.17

              And there was one signature saying18

no they don't want it.  And there were about19

4 or 5 who said yes.  Then they all came to20

the meeting.21

              VICE CHAIRPERSON MILLER:  Okay. 22
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We don't have anything in the record about1

that, though.  We don't have any letters2

saying yes, no.3

              MR. MEHMET:  No, but it was to4

ANC. It wasn't for you.5

              VICE CHAIRPERSON MILLER:  Okay. 6

But the ANC is not here.7

              MR. MEHMET:  And if you look at it8

-- I'm sorry.  The ANC went through it in a9

motion.  They analyzed it and they voted for10

it last week.  There is a letter somewhere and11

they put a wrong date on it.  I'm sorry.12

              VICE CHAIRPERSON MILLER:  That's13

correct.  We have a letter here dated November14

11th saying that there was a meeting on15

December 14, 2006.16

              MR. MEHMET:  Sorry.17

              BOARD MEMBER MANN:  Correct.18

              VICE CHAIRPERSON MILLER:  Okay. 19

In which they greed not to oppose the20

application, the request of the special21

exception be granted in this case.  Okay. 22
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It's not signed.  I'm sorry that the ANC is1

not here. It's not a signed letter.  And2

you've applied for variances, not special3

exceptions.  So I'm not sure what was before4

the ANC based on this letter.5

              PARTICIPANT:  (Off microphone).6

              VICE CHAIRPERSON MILLER:  Okay. 7

Somebody in the audience has asked that I8

repeat what I'm referring to.  And it is9

important.10

              We do have two letters in our11

record from the ANC.  And I'm sorry that the12

ANC is not here to straighten this out.  But13

one is a November 16th, 2006 letter signed by14

Amy McVey, Chair ANC 3E which requests a15

postponement in this case until after they16

have their next meeting, which is in January17

2007.  That's Exhibit 23 in our case, in our18

records.19

              The second letter from the ANC is20

dated November 11, 2006. It just came to our21

attention this morning.  It hasn't been given22
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an exhibit number yet that I know of. It is1

not signed, but it supposedly from -- it is2

from Carolyn Sherman, Commissioner, ANC 3E03. 3

And it says that at a properly noticed public4

meeting on December 14, 2006 the ANC by a vote5

of four-zero, a  quorum of 3 being present,6

agreed not to oppose the application and7

requests that the special exception be granted8

in this case.9

              Now what I have to say on this,10

though, is you haven't applied for a special11

exception. You've applied for a variance, for12

a few variances  And this is not signed.  So13

this letter is a little bit problematic to us.14

              MR. GULDU:  This is not signed15

because it's a copy of the email that I16

received. It came with a cover note that was17

supposed to be sent to you signed, of course,18

because it's an email copy of the letter.19

              VICE CHAIRPERSON MILLER:  And it20

also doesn't say -- I mean, you may have been21

listening to our discussion on the previous22
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case in which we gave great weight to the ANC. 1

and in that case they met all the2

requirements. In this case not signing is a3

basic.  I mean, it's really -- I mean it's4

hard to know what this means, that's all, and5

they're not here.6

              But anyway, what's your7

understanding with respect to the ANC8

              MR. MEHMET:  Also on October 15th9

I have an email from Ms. Sherman saying that10

we have received two copies of the application11

of Mr. Mustafa Guldu for a zoning ordinance12

variance.  Again, it's an email copy.13

              VICE CHAIRPERSON MILLER:  All14

right.  Okay.  Yes, that's referenced actually15

in the first paragraph here, too.  Right, for16

zoning ordinance variance.  Okay.  17

              MR. MEHMET:  But, I mean, it's the18

language.  You're absolutely right, the19

language--20

              VICE CHAIRPERSON MILLER:  This21

could be for anything, though.  That's what's22
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so hard about --1

              MR. MEHMET:  You're absolutely2

right.  You're absolutely right.3

              VICE CHAIRPERSON MILLER:  It does4

say regular zoning case, but I mean it's just5

confusing us as to why they wanted a6

postponement so that you could present. Did7

you present, is that what you're saying?8

              MR. MEHMET:  We went to the first9

meeting on the 9th.10

              VICE CHAIRPERSON MILLER:  Yes.11

              MR. MEHMET:  And we didn't have12

any answers from the neighbors. So they said13

okay.  They can't vote on it. And they were14

not supposed to have a December meeting.15

              VICE CHAIRPERSON MILLER:  16

              MR. MEHMET:  So, I said, okay,17

then we'll go for a postponement.18

              VICE CHAIRPERSON MILLER:  Okay.  19

              MR. MEHMET:  And at that point a20

letter got out of their offices and then there21

was a phone call with the staff. They said22
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there was no request for a change on the BZA1

hearing for us.  And I was holding on trying2

to see what was going on.  Then they decided3

to hold the meeting in December.  And I said4

okay, we'll come to it. And we had an effort5

in getting some answers.6

              VICE CHAIRPERSON MILLER:  Okay.  7

              MR. MEHMET:  So it's a lot of8

misreadings.  I'm sorry.9

              VICE CHAIRPERSON MILLER:  Okay. 10

Okay.  11

              MR. GULDU:  If it's going to be12

helpful to you, maybe we should wait for the13

signed letter if you want to postpone it.14

              VICE CHAIRPERSON MILLER:  Okay. 15

Right.  Okay.  But as far as you understand16

it, you're presenting it, that you actually17

did get a chance to present and that the18

latest letter is their position on your case,19

is that correct?20

              MR. GULDU:  That's right.21

              MR. MEHMET:  Yes.22
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              VICE CHAIRPERSON MILLER:  Okay. 1

Do you have any questions for them on these2

issues?  On posting or the ANC meeting?  Okay.3

              BOARD MEMBER MANN:  On notice4

issues?5

              VICE CHAIRPERSON MILLER:  Okay.6

Yes. On notice issues, yes.7

              BOARD MEMBER MANN:  I just noticed8

something somewhat curious to me in our9

filings here regarding the mailings that were10

sent out. Where did you obtain the list of the11

property owners within 200 feet that need to12

be notified?13

              MR. MEHMET:  The list was obtained14

from the tax office, 991 first floor.  And it15

came along with a map, which is in here16

somewhere.17

              BOARD MEMBER MANN:  Is this18

similar to what I'm holding up as our Exhibit19

8?20

              MR. MEHMET:  Exactly.  Exactly. 21

And the addresses and the names in here.22



40

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

              BOARD MEMBER MANN:  And so those1

were provided to you by the --2

              MR. MEHMET:  Exactly.3

              BOARD MEMBER MANN:  Okay.  4

              MR. MEHMET:  And I have personally5

gone to every single door in there, each one.6

              BOARD MEMBER MANN:  Okay.  Can you7

tell me if you know who the owner of 43218

River Road is?9

              MR. MEHMET:  4321?10

              MR. GULDU:  Next door.11

              BOARD MEMBER MANN:  Which I12

believe is the --13

              MR. MEHMET:  It's the one --14

              BOARD MEMBER MANN:  -- next door15

neighbor sharing the party wall.16

              MR. MEHMET:  Exactly. With a17

common wall, yes.18

              BOARD MEMBER MANN:  Yes. Do you19

know who the owner of that property is?20

              MR. MEHMET:  The owner is in21

Florida, as far as I know.  That's what the22
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list says.1

              BOARD MEMBER MANN:  Well, what I2

don't see is the name of that property or3

property owner on the list that was provided4

to you, although perhaps I have overlooked it.5

              MR. MEHMET:  Yes. It is Florence6

Chantrosee, owner's address 1720 Cleveland7

Road, Miami Beach, Florida.8

              BOARD MEMBER MANN:  Okay.  9

              MR. MEHMET:  It is 246 --10

              BOARD MEMBER MANN:  I see.  All11

right. So that answers it.  That simply gives12

the mailing address and not the property13

address?14

              MR. MEHMET:  No.15

              BOARD MEMBER MANN:  Okay.  16

              MR. MEHMET:  Exactly. Sorry. It's17

the top line is the property address, second18

line is the owner's address.19

              BOARD MEMBER MANN:  Right. I don't20

have the list that you're looking at at the21

moment. I simply have the mailing address.  So22
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that's -- that was --1

              MR. MEHMET:  May I give it to you2

for your records? I mean if you want --3

              BOARD MEMBER MANN:  I don't4

believe that we need it.  I just wanted to5

make sure that I understood whether or not the6

mailing list had been accurately given to you.7

              MR. MEHMET:  This was given to me8

by the D.C. Government.9

              BOARD MEMBER MANN:  Right.  And I10

wanted to make sure that I understood who the11

property owner of 4321 was.12

              MR. MEHMET:  Yes.13

              BOARD MEMBER MANN:  All right.14

Thank you.15

              MR. MEHMET:  You're welcome.16

              VICE CHAIRPERSON MILLER:  Thank17

you.  18

              And Mr. Etherly?19

              BOARD MEMBER ETHERLY:  Thank you20

very much, Madam Chair.21

              I would perhaps as we address the22
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issue of the posting and then also some of the1

procedural concerns that have been raised by2

the two ANC letters, I would perhaps be3

inclined to suggest, Madam Chair, but I'm open4

to additional comment from my colleagues, that5

we are perhaps not ripe for moving at this6

particular point in time with the case.7

              Again, there are two separate8

issues here. And to the extent I am somewhat9

comfortable with moving beyond the issue of10

the posting matter because I do believe that11

if there was notice of some type that had been12

provided to the ANC and, of course, the ANC13

has been grappling with what is a fairly14

contiguous case.  And while it is not required15

to have adjacent property owners here, clearly16

there is some notice within the community and17

concern about the proposed application as it18

currently stands.  So on the posting issue I19

feel fairly confident that word has gotten out20

to an adequate extent regarding this21

application.  But as the Vice Chair indicated,22
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the fact that it hasn't been posted for the1

requisite amount of time is an issue that the2

Board takes very seriously.3

              From the larger standpoint,4

however, of the ANC issue I would tend to5

agree.  I think what the direction of the Vice6

Chair that perhaps the November 11th letter is7

not as compelling at this point from the8

standpoint of indicating where the ANC is at,9

it does create a question in my mind, however. 10

But I would tend to be driven more by the11

November 16th ANC letter.  12

              And I think just taking all of13

those communications and the posting issue in14

their totality, I would perhaps be inclined,15

Madam Chair, to suggest but I'm open to16

additional comment from my colleagues, that17

perhaps we're not ripe to move forward today18

especially in the wake of an ANC request for19

a postponement.  But I don't want to mix20

apples and oranges because I know we got kind21

of two to three separate things going on here.22
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But that's kind of my inclination with regard1

to kind of all of the circumstances as they2

currently stand.3

              VICE CHAIRPERSON MILLER:  I think4

what I would like to do before we discuss that5

is ask if the members of the public who are6

here and interested in this case might want to7

come up?  There are just two individuals in8

the audience.  And maybe do you have anything9

to say with respect to posting?10

              Can you hear me?11

              MR. SAGHOMONIAN:  Yes, ma'am.12

              VICE CHAIRPERSON MILLER:  Do you13

have anything -- if you have something to say,14

come to the table.  But if you have something15

to say with respect to posting or with respect16

to the ANC meeting.17

              MR. SAGHOMONIAN:  Okay.  Could I18

just ask you a question?19

              VICE CHAIRPERSON MILLER:  Can we20

just get you on the record?21

              MR. SAGHOMONIAN:  Sure.  22
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              VICE CHAIRPERSON MILLER:  And1

could you identify yourselves for the record.2

              MR. SAGHOMONIAN:  My name is Mike3

Saghomonian.4

              VICE CHAIRPERSON MILLER:  Into the5

mike.  Thank you.6

              MR. SAGHOMONIAN: My name is Mike7

Saghomonian, 4348 Ellicott Street. My family8

owns the property directly behind Mr. Mustafa.9

              VICE CHAIRPERSON MILLER:  Okay.  10

              MR. SAGHOMONIAN:  Would you like11

her name first or --12

              VICE CHAIRPERSON MILLER:  It13

doesn't matter.14

              MS. CHAN:  My name is Elaine Chan. 15

And my mother, Florence Chan, is the owner of16

the adjoining property at Lot 15.  And I17

wanted to note to add my concern that Mr.18

Etherly has brought up about notice.19

              My mother lives in Florida, but I20

manage the property. And the first notice I21

received of anything was the posting of the22
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sign, and I believe it was because my tenant1

called me on the 12th of -- 10th of December2

and said there's a sign here you should know3

about.  And then I went over and I read it and4

looked on the web and found the information.5

              So it's been very difficult to try6

to get information. I haven't been able to7

contact Mr. Guldu. And I checked my mother's8

mail since October and there was no written9

notice of either the ANC 3E meetings or of10

this hearing in the mail. So I'm not sure11

where it went.12

              Also, I have tenants in the13

adjoining property.  There are four people,14

two in each of the units.  And none of them15

reported that anyone had come by to provide16

notice of any changes.17

              MR. SAGHOMONIAN:  I just18

interested in you asking him a question. I19

think there was supposed to have been an ANC20

meeting in November that these gentlemen were21

supposed to present their plans. I didn't22
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attend that meeting but my understanding was1

they did not show up. 2

              There was supposed to be another3

ANC meeting this past Thursday, but I wasn't4

able to attend that one either. And I think it5

was at 7:00 p.m.6

              Are these gentlemen stating that7

they were at that meeting and presented their8

case to the --9

              MR. GULDU:  Yes, we was.10

              MR. SAGHOMONIAN:  This past11

Thursday?12

              MR. GULDU:  Yes.13

              MR. SAGHOMONIAN:  Okay.  So you14

were there?15

              MR. GULDU:  Yes. Yes.16

              MR. SAGHOMONIAN:  Okay.  Okay.  I17

wasn't sure.  Okay.  I just wanted that18

clarified.  Okay.  19

              VICE CHAIRPERSON MILLER:  Did you20

have notice though that that was on agenda?21

              MR. SAGHOMONIAN:  I had no notice22
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of an ANC meeting. We don't get notices of ANC1

meetings.  I don't live at the property and my2

parents are in Gaithersburg, so they're out of3

town.  My brother does live on the premises,4

though, but he wasn't -- one of the neighbors5

told me a couple of days prior that there was6

an ANC meeting on Thursday and that they were7

going to present their case.8

              As far as my feelings as far as9

all this -- as far as his sign, I drove by on10

the 9th of December, there was no sign placed11

on his property for a variance for the notice12

of variance hearing.  I did take pictures to13

verify that. So it wasn't placed on the 9th.14

              On the 10th there was a sign15

placed right by his front door.16

              VICE CHAIRPERSON MILLER:  Okay.  17

              MR. SAGHOMONIAN:  So I'm just18

relating you that.19

              I find it irresponsible of him,20

someone who is looking for a number of21

variances, not be responsible enough to place22
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a sign where everyone can see it in a timely1

manner when it should have been.  Okay. 2

Whether notices were given or not.3

              As far as would you like to know4

my feelings as far what he plans to do?5

              VICE CHAIRPERSON MILLER:   I don't6

think so.7

              MR. SAGHOMONIAN:  Okay.   8

              VICE CHAIRPERSON MILLER:  I think9

we're not going to get into the substance10

right now.11

              MR. SAGHOMONIAN:  Okay.  12

              VICE CHAIRPERSON MILLER:  But I13

guess my only question would be --14

              MR. SAGHOMONIAN:  Sure15

              VICE CHAIRPERSON MILLER:  -- if16

this were continued, would you want to be17

participating in this case?18

              MR. SAGHOMONIAN:  Yes, ma'am.19

              VICE CHAIRPERSON MILLER:  And20

would the time be of value to you to21

participate?22
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              MR. SAGHOMONIAN:  Would I make1

arrangements to come down and be here again?2

              VICE CHAIRPERSON MILLER:  I mean,3

could you --4

              MR. SAGHOMONIAN:  I would make5

allowances, yes.6

              MS. CHAN:  I don't find the time7

very beneficial because I had insufficient8

time to --9

              VICE CHAIRPERSON MILLER:  To10

prepare?11

              MS. CHAN:   -- do anything except12

after I arrived.13

              VICE CHAIRPERSON MILLER:  Okay.  14

              MR. SAGHOMONIAN:  Yes, I knew of15

the meeting.  But, sure, I'd make16

arrangements.17

              VICE CHAIRPERSON MILLER:  Okay. 18

Thank you. Thank you very much.19

              MR. GULDU:  I spoke with Mr.20

Saghomonian gentleman's father, John21

Saghomonian.22
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              MR. SAGHOMONIAN:  You spoke to my1

father one week ago.2

              MR. GULDU:  I was --3

              VICE CHAIRPERSON MILLER:  It's4

okay.  I mean, we don't need to get into who5

talked to who when.  I just --6

              MR. GULDU:  No. I discussed him7

the frustration right after the meeting, first8

meeting, it was postponed because they asked9

us to get more opinions from the neighbors. 10

So I made a personal telephone call and I11

talked to him about this, that I intend to do12

it. And he knew it just about a week after the13

postponed meeting.14

              VICE CHAIRPERSON MILLER:  Okay. 15

Do my Board Members have any other questions16

for any of these individuals?  Okay.  17

              Thank you. Thank you very much.18

              MR. MEHMET:  I have a question.19

              VICE CHAIRPERSON MILLER:  Yes.20

              MR. MEHMET:  I have some records21

of our dealings with ANC.  And we did not22
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present it because we said it is our1

relationship with them, that issue they were2

going to send you.  Would you like us to give3

all our paperwork into your records as well?4

              VICE CHAIRPERSON MILLER:  Let's5

wait and see. I don't think so. I don't think6

so.7

              I think that it's clear that we8

have a posting problem, even by your own9

admissions you didn't post within the 15 days. 10

And so part of what we were doing was11

exploring, you know, how much notice people12

had, at least for the people who came down13

here. You know, sometimes we can waive posting14

when there's been so much notice and15

everybody's been so involved anyway.  They got16

notice from the ANC, they went to the meeting,17

they talked, et cetera.  It's okay.18

              I want to hear from other Board19

Members, but it sounds like in this case the20

fact that it wasn't posted in a timely manner21

did have an effect on giving people enough22
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notice, in which case we would postpone the1

hearing.2

              COMMISSIONER JEFFRIES:  And quite3

frankly, you know, to me I mean this4

conversation has actually gone on longer than5

it probably needed to because the whole notice6

-- the whole issue around notice is absolutely7

paramount.  I mean, you absolutely have to8

give people sufficient notice. So I can't9

really get pass that, you know.  And I can't10

even get to the ANC's issues because I get11

pass the notice piece.12

              So this conversation has gone on13

fairly long for me.  And I think the Chair has14

been very gracious and kind, but I think it's15

absolutely important that this Board make16

certain that the applicants follow the whole17

business around notice. It's absolutely18

extremely important.19

              VICE CHAIRPERSON MILLER:  Are20

there other comments, otherwise we can look21

for a postpone date.  And I just want to make22
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a few comments also for everyone's benefit.1

              I mean this Board hasn't heard the2

case yet.  We've only looked at the papers and3

so we only have some preliminary thoughts on4

this. But one is the Office of Planning5

recommends denial pretty strongly in this6

case. And I would suggest that the Applicant7

look carefully at that report and see whether8

you want to make any adjustments either in9

your plans or your presentation to address the10

Office of Planning's concerns.11

              Office of Planning also, they12

raised the issue or whether or not this is13

going to involve an area variance or a use14

variance.  And just for everybody's benefit,15

I want to just reference a case that I'd like16

Office of Planning even to consider, not17

necessarily to address but to consider in18

their evaluation of whether this is an area19

variance or a use variance.  Sometimes it20

becomes muddy and this is one of those cases.21

              The case is a Court of Appeals22
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case. We're bound by the Court of Appeals case1

and they often defer to our judgment and2

expertise, but we are bound by the law as set3

forward by the Court of Appeals. And that base4

is Wolf v. BZA.  It's 397 A 2nd 936.  It's a5

1979 case and it addresses this issue where6

area variances and use variance sometimes7

become a little cloudy, and which is it.  And8

it's a higher threshold for you to meet if9

it's a use variance. However, a variance in10

general is a high threshold to meet. And11

Office of Planning lays it out pretty well. So12

I think I just want to leave you with that13

when you go back to the drawing board, and14

when and if you go back to the ANC, or15

whatever.16

              Okay.  Do we have a date that17

we're thinking about? All right. We're18

thinking of January 23rd in the afternoon,19

which afternoon cases start a 1:00. Would that20

work for you?21

              MR. MEHMET:  Sure.22
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              VICE CHAIRPERSON MILLER:  Okay. 1

Do you have any other questions for us?2

              MR. GULDU:  Noting.3

              VICE CHAIRPERSON MILLER:  Be sure4

to post it again.5

              MR. GULDU:  It's posted now.6

              VICE CHAIRPERSON MILLER:  Oh, I7

have one other question, actually, I'm sorry8

that I noticed.9

              I think that you applied for two10

variances, but it was advertised for 3.  But11

2002.5 was added to the advertisement, and I'm12

sure that Office of Planning believes that you13

require a variance from 2002.5. So take a look14

at that and see whether you need to add that15

to your application and address it.16

              MR. MEHMET:  There was something17

added when I applied.  And then I got a letter18

saying that it was -- that what we were doing19

was okay, let's go on with that.  And so we20

run ad and everything else on the application.21

              VICE CHAIRPERSON MILLER:  Okay. 22
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Well, I think what you need to do, you might--1

I'm pretty sure Office of Planning would talk2

to you afterwards as well. Clarify what the3

relief is that you're seeking and then make4

sure that that's the advertisement that you5

present on your posting and to the ANC so6

everybody's on the same page.7

              MR. MEHMET:  Okay.  8

              VICE CHAIRPERSON MILLER:  Okay. 9

Are there some other questions?10

              MR. SAGHOMONIAN:  Can I just ask11

you again what --12

              VICE CHAIRPERSON MILLER:  Yes. 13

You have to come to the table again.  Okay.  14

              MR. SAGHOMONIAN:  I'm sorry.15

              VICE CHAIRPERSON MILLER:  No16

problem.  Is your mike on?17

              MR. SAGHOMONIAN:  Mike18

Saghomonian.19

              VICE CHAIRPERSON MILLER:  Yes.20

              MR. SAGHOMONIAN:  The questions21

you were asking him as far as the variances22
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that he's apply for, was it the rear yard1

variance?  I've seen a rear yard variance. 2

Should there have been one?3

              VICE CHAIRPERSON MILLER:  I'm4

sorry, what's your question?5

              MR. SAGHOMONIAN:  For rear yard6

setback?  I didn't see one for -- he had side7

yard, lot occupancy-- 8

              VICE CHAIRPERSON MILLER:  Right.9

              MR. SAGHOMONIAN:  Nonconforming10

use, but I don't see one for rear yard.  Isn't11

there like a 20 foot --12

              VICE CHAIRPERSON MILLER:  Oh. 13

Okay.  I don't want to belabor this. I think14

we can do this --15

              MR. MEHMET:  This really goes16

beyond that.  Because it really takes a17

definition of what a rear yard is.18

              VICE CHAIRPERSON MILLER:  All I'm19

saying is -- it's okay.  All I'm saying is20

clarify with Office of Planning and then be21

sure -- certainly the neighbors and the ANC22
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should know exactly what variances you're1

seeking so that they can address it.  And2

usually we have 14 days before the hearing a3

prehearing statement that's due in which you4

would address that as well.5

              Is that okay?  Do you have any6

question about that?  Do you have any other7

questions?  Okay.8

              The last bit of advice, it's not9

exactly advice, but if you are abutting10

neighbors you have -- you can either testify11

as a person or if you're really, really12

interested in participating in the case, you13

can apply for what's called party status which14

then gives you greater participation. You can15

cross examine, present your case, et cetera.16

              And Office of Planning will help17

you that outside of these proceedings, okay? 18

All right?  All right.19

              MR. MOY:  Madam Chair?20

              VICE CHAIRPERSON MILLER:  Yes.21

              MR. MOY:  Just very quickly.  Did22
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we set a date on submission of the additional1

filings from the Applicant?2

              VICE CHAIRPERSON MILLER:  No. 3

Let's do that. I think I made reference to 144

days prior to January 23rd.  Is that a good5

date?  That's at least what our regs require.6

And then the ANC could send in their report7

afterwards.  If December 14th was when they8

held their ANC meeting in December, I'm9

guessing that the January meeting is somewhere10

around then.11

              MR. MOY:  That would be January12

the 9th, 14 days prior to the 23rd.13

              VICE CHAIRPERSON MILLER:  Of14

January?  Okay.  So January 9th is when you15

should file your prehearing statement.16

              MR. JESICK:  Madam Chair, in17

regards to the Court of Appeals case, are we18

also looking for an analysis from the Office19

of Planning and how that case relates to this20

one?21

              VICE CHAIRPERSON MILLER:  It's up22
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to you.  I wanted to just bring it to your1

attention because I know that you raised that2

issue, so I wanted you to be aware of that3

case. And it's up to you whether you want to4

address it in your case.5

              MR. JESICK:  Thank you.6

              VICE CHAIRPERSON MILLER:  Thank7

you.8

              Are we set then?  Okay.  January9

9th you would file a prehearing statement.10

              MR. GULDU:  We have to go through11

ANC again on it?12

              VICE CHAIRPERSON MILLER:  If you13

change your relief, you should. If your relief14

is exactly the same and you've had your15

meeting, it's up to you. But the ANC will have16

an opportunity.  For instance, if these17

individuals want them to look at the case18

again, they might. I don't know.19

              I don't know what the status of20

this case. You're not required to. We're not21

requiring you to go back to the ANC. If you've22
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been to the ANC, you have a report, you're1

happy with it, you know you're not obligated2

to.3

              MR. GULDU:  Okay.  4

              VICE CHAIRPERSON MILLER:  It's up5

to you.  It usually works out best for6

applicants when they work with the community7

as closely as possible.8

              MR. GULDU:  Thank you, ma'am.9

              VICE CHAIRPERSON MILLER:  Okay.  10

              MR. GULDU:  Thank you.11

              VICE CHAIRPERSON MILLER:  Thank12

you.13

              Do we have any other cases for the14

morning agenda?15

              MS. BAILEY:  No, Madam Chair. 16

That's it.17

              VICE CHAIRPERSON MILLER:  Okay. 18

We're adjourned.19

              (Whereupon, at 10: 59 a.m. the20

morning session was adjourned.)21

22
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             A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N1

1:22 p,m.2

              VICE CHAIRPERSON MILLER:  Good3

afternoon, ladies and gentlemen. I'm sorry for4

the delay. We're still waiting for Zoning5

Commissioner Mr. Jeffries to come, but we have6

a quorum and we're going to start and he'll be7

here very shortly.8

              My name is Ruthanne Miller. I'm9

the Vice Chair of the BZA.  Our esteemed10

Chair, Mr. Griffis, won't be with us today so11

I'll presiding over the cases.12

              And with me with be Mr. Curtis13

Etherly to my right, Mayoral appointment and14

Mr. John Mann to left representing NCPC on the15

BZA.  And further to my left is Mr. Clifford16

Moy and Ms. Beverly Bailey from the Office of17

Zoning.18

              Copies of today's hearing agenda19

are available to you and are located to my20

left in the wall bin near the door.  21

              Please be aware that this22
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proceeding is being recorded by a court1

reporter and it's also webcast live. 2

Accordingly we must ask you to refrain from3

any disruptive noises or actions in the4

hearing room.5

              When presenting information to the6

Board, please turn on and speak into the7

microphones first stating your name and home8

address.  When you are finished speaking9

please turn your microphone off so that your10

microphone is no longer picking up sound or11

background noise.12

              All persons planning to testify13

either in favor or in opposition are to fill14

out two witness cards.  These cards are15

located to my left on the table near the door16

and on the witness tables. Upon coming forward17

to speak to the Board please give both cards18

to the reporter sitting to my right.19

              The order of procedure for special20

exceptions and variances is:21

              (1)  Statement and witness of the22
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applicant;1

              (2)  Government reports including2

the Office of Planning, the Department of3

Public Works and other governmental agencies;4

              (3)  Report of the Advisory5

Neighborhood Commission;6

              (4)  Parties or persons in7

support;8

              (5)  Parties or persons in9

opposition;10

              (6)  Closing remarks by the11

applicant.12

              Pursuant to Section 3117.4 and13

3117.5 the following time constraints may be14

maintained:  The applicant, appellant, persons15

and parties except an ANC in support,16

including witnesses, 60 minutes collectively.17

              Appellees, persons and parties18

except an ANC in opposition, including19

witness, 60 minutes collectives.20

              Individuals three minutes.21

              These time restraints do not22
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include cross examination and/or questions1

from the Board. Cross examination of witnesses2

is permitted by the applicant or parties.3

              The ANC within which the property4

is located is automatically a party in a5

special exception or variance case.6

              Nothing prohibits the Board from7

placing reasonable restrictions on cross8

examination, including time limits and9

limitations on the scope of cross examination.10

              The record will be closed at the11

conclusion of each case except for any12

material specifically requested by the Board.13

              The Board and the staff will14

specify at the end of the hearing exactly what15

is expected and the date when the persons must16

submit the evidence to the Office of Zoning.17

              After the record is closed no18

other information will be accepted by the19

Board.20

              The Sunshine Act requires that the21

public hearing on each case be held in the22
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open before the public. The Board may,1

consistent with its rules and procedure and2

the Sunshine Act enter Executive Session3

during or after the public hearing on a case4

for purposes of reviewing the record or5

deliberating on the case.6

              The decision of the Board in these7

contested cases must be based exclusively on8

the public record. To avoid any appearance to9

the contrary, the Board requests that persons10

present not engage the members of the Board in11

conversation.12

              Please turn off all beepers and13

cell phones at this time so as not to disrupt14

the proceedings.15

              The Board make every effort to16

conclude the public hearing as near as17

possible to 6:00 p.m.  If the afternoon cases18

are not completed at 6:00 p.m., the Board will19

assess whether it can complete the pending20

case or cases remaining on the agenda.21

              At this time the Board will22
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consider any preliminary matters.  1

Preliminary matters are those that relate to2

whether a case will or should be heard today,3

such as requests for postponement, continuance4

or withdrawals or whether proper and adequate5

notice of the hearing has been given.  If you6

are not prepared to go forward with a case7

today or if you believe that the Board should8

not proceed, now is the time to raise such a9

matter.10

              Ms. Bailey, does the staff have11

any preliminary matters?12

              MS. BAILEY:  Madam Chairman, good13

afternoon.  No, staff does not have any14

preliminary matters. 15

              VICE CHAIRPERSON MILLER:  Okay. 16

In that case we'll proceed with the agenda.17

              Would all individuals wishing to18

testify today please rise to take the oath?19

              Ms. Bailey, would you administer20

the oath?21

              (Witnesses sworn.)22
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              VICE CHAIRPERSON MILLER:  Ms.1

Bailey, would you call the first case?2

              MS. BAILEY:  Thank you, Madam3

Chair.4

              And that is Application 17547 of5

the Washington Metropolitan Area Transit6

Authority and others, pursuant to 11 DCMR REWRITE 7

3103.2, for variances from the front and year8

yard requirements under section 842 and9

2517.3, a variance from the lot requirements10

under section 3203.2, and a variance from the11

size of the parking space requirements under12

section 2115, to allow construction of a13

parking garage that's located in the M14

District at premises 9th and Rhode Island15

Avenue, Northwest, part of Lot 61 in Parcel16

130.17

              VICE CHAIRPERSON MILLER:  Good18

afternoon.19

              MS. GIORDANO:  Good afternoon,20

Madam Chair, Members of the Board.  For the21

record, I'm Cynthia Giordano from Arnold &22
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Porter law firm.  I'll introduce our witnesses1

in a minute as we proceed. At the outset I2

just wanted to make a few introductory3

remarks.4

              First of all, we wanted to amend5

our application if the Board sees fit to6

delete the variance for the record lot7

requirement based upon OP's recommendation,8

which we agree with, that that variance is not9

necessary.  And we thank OP for pointing that10

out.  Apparently that amendment to the11

regulations was made in the context of this12

particular Metro station, and there was a lot13

of foresight there and more than we anticipate14

that this situation was addressed with that15

text amendment.16

              So we're proceeding with a rear17

and a front yard setback variance and a18

variance from the size of parking spaces,19

which are fairly technical in this case for a20

very important public project. Obviously, this21

Metro garage is necessitated by the mixed use22
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development which we are processing through1

the Zoning Commission as a PUD, which will2

basically eliminate surface parking for the3

Rhode Island Avenue Metro station. So this4

garage needs to be in place to replace that5

parking and we need these two minor variances6

for WMATA to go forward.7

              WMATA may be here shortly to8

testify. But at this point I think probably9

our first witness can cover sort of the WMATA10

background on this project as well.  Vicki11

Davis with Mid City Urban and also Kapres12

Meadows here from A&R Development.  This is a13

joint venture between these two development14

companies.  15

              So we'll proceed with their16

statement first and then we'll go to the17

architect who will describe the parking garage18

and the need for the variances. And then Mr.19

Gross from Arnold & Porter will address the20

variance standards.21

              VICE CHAIRPERSON MILLER:  Okay. 22



73

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Thank you.1

              And I just wanted to say with2

respect to your amendment, I think it would3

be, unless I hear otherwise, the consensus of4

the Board to accept your amendment,5

particularly since this is self certified6

anyway. And I think that the Office of7

Planning made a good case for that as well.8

              MS. GIORDANO:  Okay.  9

              VICE CHAIRPERSON MILLER:  Do I10

have any objections accepting that amendment?11

              MS. GIORDANO:  Okay.  12

              VICE CHAIRPERSON MILLER:  Thank13

you.  Go ahead.14

              MS. DAVIS:  Good afternoon. Thank15

you for the opportunity to be here.16

              VICE CHAIRPERSON MILLER:  I'm17

sorry.18

              MS. DAVIS:  My name is Vicki19

Davis.20

              VICE CHAIRPERSON MILLER:  Thank21

you.22
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              MS. DAVIS:  Oh, did I do the wrong1

one?  Kapres and I are used to sharing mikes. 2

So we're trying to do that again.3

              I'm Vicki Davis. I'm the President4

of the Mid City Urban. We are 50/50 partners5

with A&R Development, who Kapres represents. 6

We both do a lot of development in the7

District of Columbia.8

              And usually Kapres and I do a9

little bit of a tag team presentation of our10

development because we've done a lot of11

community meetings.  So we were hoping to do12

that in that manner in front of you today and13

explain to you about this very important14

development.  But I'd like to give the context15

of the Metro part of the development first,16

and then hopefully we can switch and Kapres17

will do the explanation of the site18

development.19

              We were solicited by Metro as a20

part of a general public solicitation for the21

development of this site in 2001.  And our22



75

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

team was selected for a mixed use development1

on the site that contemplated replacement of2

some of the parking on the site and then a3

mixed use development including retail and4

residential.5

              We have worked over that period of6

time with the representatives from Metro for7

their parking operations as well as bus8

operations, as well as development for joint9

development projects.  And the design that is10

in front of you satisfies the requirements of11

each of those groups. And sometimes those12

requirements are conflicting.13

              The position of this garage is in14

a corner of the site that is closest to the15

Brentwood Post Office.  There's a hill right16

there that goes up to the Brentwood Post17

Office. And a hill that goes up to the now18

A.J. Wright development.19

              Can I stand up? Is that all right? 20

Okay.21

              We'll do our tag team after all.22
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              VICE CHAIRPERSON MILLER:  Okay.  1

              MS. DAVIS:  Can we do that?2

              Kapres, do you want to introduce3

yourself first?  Can you do two mikes at once4

or should I turn off?5

              VICE CHAIRPERSON MILLER: 6

Sometimes they fight each other, so you might7

be putting it on and off.8

              MR. MEADOWS:  Hello. My name is9

Kapres Meadows.  I'm with A&R Development. I'm10

a development manager there.11

              And I'd just like to go over the12

project with you and just take it from Vicki13

for a minute.14

              As Vicki was saying, this is a15

project that we are doing with Metro.  It is16

on the current WMATA parking lot, Metro17

parking lot at Rhode Island Ave.  It's about18

an eight acre site.  19

              What we plan to do there is have a20

mixed use development, transit oriented21

development there that will have 24722
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apartments and have about 70,000 square feet1

of retail.2

              Now what we are going to do, we3

have 10 percent of that 70,000 square feet of4

retail set aside for community businesses that5

might not have an opportunity to be in such a6

class A facility. And we also have a main7

street design on this development.8

              I think I have boards showing what9

the proposed look. And maybe you guys have10

handouts, I believe, that show the most recent11

renderings of that site.12

              We envision it to be similar to13

Pentagon Row, have a feel like a Shirlington14

development.  It's something unique to the15

District in that area.16

              So here's actually an elevation17

showing it.  Jim, can you hold that for me?18

              The current development has Hardy19

panel and Hardy planks in mixture with stone20

elements.21

              It has one level of ground floor22
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retail and it's going to have three levels of1

apartments on top of that. We designed it and2

we have the model here to show that it's a3

Texas donut style design.  It has a garage in4

the middle with wrapped retail and apartments5

around it.6

              VICE CHAIRPERSON MILLER:  Mr.7

Meadows, can I interrupt you just for a8

minute.9

              MR. MEADOWS:  Yes.10

              VICE CHAIRPERSON MILLER:  I just11

want to be clear for the record.12

              MR. MEADOWS:  Okay.  13

              VICE CHAIRPERSON MILLER:  What14

you're showing us is not -- you're not15

supposed to approach us.16

              MR. MEADOWS:  Oh, I'm sorry.17

              VICE CHAIRPERSON MILLER:  You're18

showing us the PUD?19

              MR. MEADOWS:  This is actually20

part of the PUD.21

              VICE CHAIRPERSON MILLER:  Okay.  22
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              MR. MEADOWS:  But just giving the1

background.2

              VICE CHAIRPERSON MILLER:  It's the3

background as the context?4

              MR. MEADOWS:  As the context of5

the garage.6

              VICE CHAIRPERSON MILLER:  Okay. 7

Thank you.8

              MR. MEADOWS:  All right. And like9

I said, the garage is not part of the PUD.10

It's a separate by right built.  And we're11

approaching you today for a variance on that.12

              MS. DAVIS:  And if I might chime13

in. In the model, and I would hope that maybe14

you can slight it so that you might see it15

better, there are two colors of the16

development.  One is in white, which is part17

of the PUD and one is in gray, which is part18

of the by rights development which we are here19

to ask for variances on.20

              And the variances are quite21

clearly illustrated that we need.  And here's22
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what they are and why they are.1

              The real property line is right up2

against the back of the garage.  It's a3

hillside right now.  If you can imagine the4

terrain and going uphill in this direction. 5

We need -- I don't know if you can see it from6

where you are. But in front of the garage7

there are buses that go by.  And buses don't8

turn as well as vehicles. And so, therefore,9

they need a wider radius to turn around the10

corner as well as to be able to stop in the11

bus stop spaces that are along the12

development.  And that forced us to push this13

garage as far up against the rear property14

line as we could.15

              It doesn't really impact anybody16

nearby.  The Brentwood Post Office is to the17

rear. They're not impacted. The shopping18

center is to the left but some distance away,19

and they are not impacted.20

              It actually helps conceal the21

garage, which you know typically garages are22



81

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

not the best feature of any development, but1

it helps conceal two sides of that garage from2

view.3

              And so we need it for the turning4

radius, otherwise we would not have pushed as5

far back as we did there, but we need it6

because of space constraints that were a part7

of WMATA's requirements from us as a part of8

the development planning process. And it was9

specifically the bus operations that required10

that. And that is why we are appearing here11

today to ask for the variance.12

              We are very excited and very proud13

of our development, and we would be delighted14

to give you context for the rest of it and15

show you perspectives and give you a sense of16

what it is that we are planning here if that's17

something you'd like to hear about.  But I18

think the garage issue is very much of a19

technical issue that is in front of you.20

              We have also spoken with the21

community and they agreed that there were no22
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objections in terms of impact based on the1

technical variances that have been asked for2

for the development.3

              VICE CHAIRPERSON MILLER:  Looking4

at it from our perspective here, what's to the5

right? It looks like just open space to the6

right of the garage or in between two garages,7

the one --8

              MS. DAVIS:  I think it's better in9

scale, if you can see it.  And Kapres can show10

you on the map and I can show you here.11

              You're asking me what is here. 12

Okay.  I'm going to help with topography a13

little bit.14

              This is a wall. And there's a15

handicap ramp that is kind of a weird thing16

right now. It's an existing handicap ramp.17

It's not on the property.  This is actually18

our property line right now.  This is A.J.19

Wright.  The handicap ramp comes down, kind of20

ends in the parking lot and people are21

supposed to wiggle their way through to the22
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Metro entry, which is here right now.1

              This area is the Brentwood Post 2

Office parking lot for their mail trucks and3

things like that.  An accurate grade depiction4

would be, in truth, as my hand is here going5

up, it's actually just about as high as the6

top edge of this garage.  So it's at quite a7

significant slope and you can see it if you8

ride by on Metro.9

              VICE CHAIRPERSON MILLER:  Thank10

you.11

              MS. DAVIS:  Certainly.12

              MS. GIORDANO:  Okay.  I think at13

this point we'll proceed with Mr. Warner's14

testimony. He is with Walker Parking15

Consultants and he's responsible for the16

design of the garage.17

              MR. WARNER:  Hello. I'm Jim18

Warner.  I'm the Project Manager on this19

project for Walker Parking Consultants.  We20

would be responsible for the structural,21

architectural and MEP design for this WMATA22
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proposed garage.1

              Right now we have designed this2

garage so that it would be a single thread,3

which would mean it would be one revolution to4

go up one floor.  To acquire the number of5

stalls that we would have, we have three6

supported structure to make the structure7

approximately 40 feet in height from ground8

where you would enter in to the very top of9

the structure.  And then your stairs and your10

elevator core would project up a little bit11

above that. So you're looking at probably12

about a 55 to 60 foot tall structure at the13

very highest.  But that's from the entry with14

the slopping grades; that's going to bring it15

back down to the maximum height.  It's going16

to still be below 40 feet.17

              As you enter into the structure18

you would enter in the northeast corner. You19

would circulate through the structure with20

your upbound traffic in the counterclockwise21

motion.  What's nice about that movement is it22
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puts your vehicles that are coming in that are1

traveling at a slower rate while they're2

circulating looking for parking closer to your3

pedestrians while your downbound traffic,4

which would be your traffic that people are5

just trying to get out of the structure, go6

home after work or to whatever other7

destination that they would have, they're8

traveling a little faster, they're away from9

your pedestrians.  So you're getting a much10

safer structure with that.11

              But the structure that we do have,12

the two bays, we'd have to slope both bays at13

a five percent slope, which would meet both14

the District of Columbia and the WMATA15

requirements for the slope for a parking ramp.16

It's a very gentle slope, and it would give17

you a level of service A, which we equate18

level of service towards what a traffic19

engineer would.  Level of service A and B and20

free flow where level of F would be gridlock. 21

This would be considered a level of service A22
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or B.1

              One pull into the space, one swoop2

to back out of a space so you're not going to3

jam up traffic inside the structure.4

              At the ground tier if you look at5

your plans that were submitted, you'll see6

that there's a dedicated entry, a dedicated7

exist and a reversible lane.  The reason we8

would do that is in the morning you would have9

two lanes that would be inbound so there would10

be zero cuing out on the site.  So everybody11

would come in, it would be free flow in the12

morning when WMATA raises the gate. And you13

can process up to 600 vehicles an hour.  We14

don't have that type of a car count in this15

structure.  We're just over 200.  So that16

would not be a problem. So you would never get17

any cuing out on your project site.18

              And the same thing would happen in19

the evening. Your cuing would occur in the20

structure, but with the smart trip card that21

WMATA uses, that processes about 400 cars in22
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an hour. Again, we have 200 with the two lanes1

going out you'd never have any cuing problems2

there and it would not back up on site as a3

result since you got a nice steady flow of4

vehicles coming out of the structure.5

              Which kind of leads to the north6

face. The north face is the face that is7

facing the structure.  Excuse me.  The8

remaining part of the development, right in9

this area here. And that would be someone that10

-- where all the pedestrians and the rest of11

development would view.12

              We're proposing there to precast13

concrete span rules with reveals in two14

separate distinct finishes of sandblast to15

give you the contrasting colors.  What's nice16

about that is it keeps the maintenance down17

and also acts as a structural element and low18

maintenance because there's no handrail19

required. It would provide your bumper impact.20

              And then the stair towers would be21

enclosed in accordance with WMATA requirements22
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in terms of glazing, but it would be an open1

concept where for passive security you would2

be able to see into the elevator core and the3

stair towers from outside the structure so4

that people have the sense of safety.5

              And the garage would be designed6

as an open parking structure, which would mean7

it would not require sprinkle and ventilating8

and everything would be taken care of by the9

openness calculations in accordance with IBC10

2000.11

              VICE CHAIRPERSON MILLER:  Are you12

going to be addressing the variance for the13

parking space dimensions?14

              MR. WARNER:  Okay.  Right now we15

have a 9 foot by 18 foot everything throughout16

the structure, which we would be able to go17

with that as a maximum and then have some18

compact stalls of 8 foot.19

              WMATA's standards has 8 foot 6 by20

18 feet.  We're requesting to go with the21

eight six by 18 since it's a WMATA structure22
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and we could comply with their standards,1

which is what they're used to seeing. And it2

would provide a couple of extra spaces,3

actually, for per tier ten foot of total4

structure where the main reason for that is5

just to comply with WMATA standards to stay6

with everything that they're used to seeing.7

              VICE CHAIRPERSON MILLER:  So what8

would be the difficulty that you would ensue9

if you didn't comply with that?10

              MS. DAVIS:  It's always difficult11

when you have multiple bodies with12

jurisdiction over design requirements and13

those guidelines conflict.14

              We have found that in all of our15

documents in terms of our ground lease with16

WMATA and our joint development agreements17

that we are compelled to comply with their18

standards.  So it has taken some time to get19

a plan that meets their requirements of the20

bus operators and the parking operators, and21

the development staff. And we would like to be22
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able to meet WMATA standards for the width of1

the parking spaces.  And that's our motivation2

in asking for the variance.3

              VICE CHAIRPERSON MILLER:  So I4

might understand, in other jurisdiction do5

WMATA standards meet the other jurisdiction6

standards, so the District is different from7

the other jurisdictions?8

              MS. DAVIS:  Yes, it is.  And we9

have gone through with our design teams some10

extensive exploration. Candidly, we're not11

sure what the historical origin of your12

regulations are, but they do seem to be13

substantially more onerous than those of other14

jurisdictions.  So, is that a fair15

characterization?16

              MR. WARNER:  Yes.  And what17

happens is we're going the 8 foot 6 instead of18

with compact stalls you go to a nice19

consistent layout where you'll have some of20

the larger vehicles trying to part in smaller21

spaces.  Everything is consistent?22



91

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

              VICE CHAIRPERSON MILLER:  When you1

were discussing the level of service A was2

that in general traffic into and out of the3

parking lot?  Is that what the level of4

service went to?5

              MR. WARNER:  The level of service6

was strictly for the -- from the time that7

they would enter in towards the garage through8

the garage and back out of the garage.9

              VICE CHAIRPERSON MILLER:  Okay. 10

And I think you were also referencing in that11

their ability to swoop into the spaces and12

out, is that what you said?13

              MR. WARNER:  Well, it's a free14

movement where it's a single turn into the15

space.16

              VICE CHAIRPERSON MILLER:  Right.17

              MR. WARNER:  And then you're18

parked. You don't have to back out and then19

pull back in to align yourself with the space. 20

And then the same thing for exiting. It's one21

movement back and then pull forward and you're22



92

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

out of the garage.  So you don't have to1

multiple turns to enter into a space or exit2

a space.3

              VICE CHAIRPERSON MILLER:  So how4

do you get there?  Is that because the spaces5

are a certain size, it's because the aisles6

are a certain size or how do you reach that7

conclusion?8

              MR. WARNER:  It's a combination of9

the two. It's the drive aisle being 24 foot10

wide and the length of the stall being, as we11

would design it, 18 feet which would be in12

compliance with both WMATA and the District of13

Columbia requirements.  And it allows free14

movement with the 8 foot 6 stall that you can15

pull right in.  With the design vehicle,16

that's approximately 6 foot in width.17

              VICE CHAIRPERSON MILLER:  Okay. 18

Thank you.19

              Do you have any questions?20

              BOARD MEMBER MANN:  Yes.21

              VICE CHAIRPERSON MILLER:  Okay.  22
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              BOARD MEMBER MANN:  Although you1

covered most of the questions that I was going2

to ask.3

              There was some reference in your4

submission that people that utilized these5

sort of daily parking garage utilize them in6

a different way than other garages where maybe7

people are coming and going all day.  And that8

had something to do also with the size of the9

parking spaces.  I think if that's what I10

read.11

              MR. WARNER:  Yes. Like if you had12

a medical office building or something like13

that where you're going to have patients in14

and out all day and you would make the stalls15

a little bit wider only because you got people16

coming in and out more frequently. 17

              Here where you're coming in in the18

morning, you're parking, you don't have the19

same problem with people in and out so you20

don't have the same peak hour volume21

constantly throughout the day. You have a peak22
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volume in in the morning and a peak hour1

volume exiting in the evening.  You don't have2

them combined together where you'd have 50 to3

60 percent of your static volume coming and4

going at the same time.5

              BOARD MEMBER MANN:  And the level6

of service A that was at peak?7

              MR. WARNER:  Yes, it would be.8

              BOARD MEMBER MANN:  And when it9

came to configuring this particular garage you10

ended up with a 40 foot structure.  So a11

rectangle with a certain number of parking12

spaces on each level. How did you come to that13

particular configuration versus, I don't know,14

a five or six level garage?  Is it meant to15

conform as closely as possible to the16

configuration of the lot?17

              MR. WARNER:  Yes. The lot18

determined what we were capable of doing. And19

then we tried to fit in and get the ramp looks20

the best we could.21

              MS. DAVIS:  There is also a height22
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limitation.1

              MR. WARNER:  Yes.2

              MS. DAVIS:  To the height of the3

garage.4

              BOARD MEMBER MANN:  You're well5

under the height limitation, correct?6

              MS. DAVIS:  Well, yes, given the7

slope.8

              MR. WARNER:  Given the slopes,9

yes, taking the slope in grades we are well10

below.11

              MS. DAVIS:  Given the slope. In12

perspective the topography on this portion of13

the site is extreme.  And I don't want to14

misspeak, but I believe that the vertical15

change in elevation from the front of the16

garage to the wall at the rear of the garage17

where the earth is there is vertically 20 to18

25 feet. So very substantial.  So if you take19

the mean and you measure the height from20

there, then we're within the height21

limitations.  But you don't have a lot of room22
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to add additional layers of parking.1

              BOARD MEMBER MANN:  Okay.  And2

finally I don't know if this was something3

that you wanted to address right now or4

address at all, but there was some information5

submitted this morning regarding the one-for-6

one replacement of parking.  And I don't know7

if that's spread across the other garages and8

the service parking that's not part of this9

application, but I don't know if there was10

something that you wanted to say about that.11

              MS. DAVIS:  I would like to12

comment on that.  I think that the parking for13

this site has been the greatest source of14

tension for the development. And from my15

perspective I would say that this is what it16

is.  The existing parking at the site has two17

types of parking. There is long term parking18

that's long term Metro parking, we call that19

Park and Ride.  There's short term Metro20

parking and we call that Kiss and Ride, and it21

is metered.  22
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              There are 340 spaces currently of1

Park and Ride and there are 47 space currently2

of Kiss and Ride.3

              This Metro station was originally4

constructed as an end station, so it has a5

very large parking lot unlike many other6

stations in the District of Columbia. 7

Additionally, if you look at the site it has8

neighborhoods nearby, but not immediately9

adjacent.  Where the new Home Depot and Giant10

are it used to be an impound lot and much of11

this area is zoned industrial basically. It's12

one of the reasons that we are in for a PUD13

type of a planning process.14

              We are developing a transit15

oriented design. By virtue of that fact the16

idea is to diminish parking, not to increase17

it. However, we have three groups of users18

that we must serve.19

              Number one is the commuter. 20

Number two is the retail patron. And number21

three is the residents who will live at the22
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site. Under our plan each has a group of1

parking that is designated to them. 2

              The Metro garage, originally had3

contemplated building a larger Metro garage.4

However, Metro requirements are  that because5

of their bond issues that you build a garage6

for Metro to replace their parking but are not7

able to charge any income or collect any8

income from the operations of that garage9

because those incomes are already pledged to10

their bondholders. So it puts a developer in11

a position of having to subsidize that garage.12

              We've been working with the city13

under a pilot and a TIF program.  We have14

authorized legislation to help pay for that15

garage, but it's limited.  And the city's16

preference was that the replacement parking be17

reduced, which put us in direct conflict with18

our surrounding neighborhood.19

              For the retail, to get a retailer20

to come to an urban location, quasi-urban21

because we still have -- it's one of the most22
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pedestrian underserved Metro stations, you1

have to provide three parking spaces per 1,0002

square feet of retail.  We have up to 70,0003

square feet of retail. That means we need 2104

parking spaces.5

              The other thing about retail is6

that people do not care to walk to retail7

uses. And so you must  make the parking as8

immediately accessible to the retail uses as9

you possibly can.10

              So what we did is we have a main11

street concept that parks approximately 4012

cars on main street that will be metered for13

short term and available to retail parkers. 14

An all day parker could not park there because15

the meters will expire before that happens.16

              In addition, in the building17

that's labeled Building 1 on the plan there's18

a garage at the center of it. And you can see19

our building numbering doesn't work. This is20

Building 2 on this one and Building 1 on that21

one. 22
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              So this Building 2, the garage, is1

in the middle. The first level and a half of2

that garage is for retail parkers. Again,3

short term metered parking.  4

              Each residential building has one5

parking space per unit.  There's a very6

substantial debate that goes on; how many7

parking spaces do you need when you build8

residential at a Metro station.  There are two9

sides to that coin.  We are caught somewhere10

in between, so we have done less than industry11

standards but more than basic minimums, and12

we've planned for one space for every unit. 13

However, given the spoke system of Metro14

development for our city if you live along one15

spoke and you work along another, believe it16

or not, people are more likely to commute by17

car instead of following the spokes into the18

hub of the city.  It's sort of the Silver19

Spring/Bethesda argument.20

              So we have a parking study that21

does an analysis of available parking spaces22
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during the day so that we could achieved1

shared parking.  Because it was our intent at2

the very strong request of our community to3

maximize the parking.4

              And so what we did is in addition5

to the 215 spaces in the Metro garage, we have6

promised to provide a 140 shared parking7

spaces that will be available, again pursuant8

to a negotiation with the community, from 8:009

in the morning until as late at 10:00 p.m. at10

night. Some people have two jobs in this area11

and we wouldn't want to force them out of the12

garage earlier than 10:00.13

              This allows us the flexibility14

given the actuarial numbers of serving both15

residential parkers and Metro parkers through16

a more or less efficient shared parking17

system. This means that we will have Metro18

parkers in the long term residential spaces in19

both Building 1 and Building 2. They'll have20

70 parking spaces apiece in each of those21

buildings, which equals 140 plus the 215.22
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              You may recall that we started out1

with 340 Park and Ride spaces.  We're now at2

355 Park and Ride spaces or the equivalent of3

those based on the shared parking arrangement.4

              In addition to that Metro has5

surface parking closest to the station.  The6

red things on that plan are the buses.  And if7

you look immediately to the right of where the8

buses show, you'll see that there's a small9

parking area.  Those were Kiss and Ride spaces10

that are immediately adjacent to the station.11

              The way Kiss and Ride works is12

that during peak hours those spaces are13

limited to 15 minutes.  You're supposed to14

kiss and ride.  At off peak times they are15

available for metered parking, very expensive16

metered parking, for up to 7 hours.17

              In addition to those spaces during18

peak hours we have agreed to restrict some of19

the spaces along main street so that they,20

too, could be used by Kiss and Ride patrons21

for Metro.22
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              So what we have tried to do is as1

much as possible put back the equivalent of2

what is there today and meet the demands of3

the community.  4

              I can tell you that we have people5

on each side of the coin.  We have the smart6

growth advocates who say at 719 spaces you're7

building too many parking spaces overall. And8

we have people in the community say you know9

what, this lot is full at 7:00 in the morning10

because we have commuters both from the11

neighborhood as well as from Maryland who come12

into this station to park.  It's a very hot,13

very personal, very contentious issue. So we14

have done our very best to hit as much of a15

compromise as we possibly can. It's a very16

serious matter to us and we take it to heart.17

              I hope that answers your question.18

              BOARD MEMBER MANN:  It does. Thank19

you.  It sounds like an interesting balancing20

act of trying to achieve 100 percent21

utilization of the lots at all times?22
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              MS. DAVIS:  No. Actually what1

we've done is we've put a margin of safety in2

so that there's room in the numbers. And the3

room in the numbers is as follows:4

              There are exactly 274 residential5

parking spaces.  Actuarially speaking from the6

parking consultant's perspective they estimate7

that by 9:00 in the morning a 190 out of 2748

spaces will be vacant. So we felt relatively9

comfortable promising 140 because we felt we10

had a margin of safety of an additional 5011

spaces so that nobody would be squeezed out.12

Because the last thing we want is to be put in13

a position where we're tight up against a14

limit and where we disappoint a Metro patron.15

              BOARD MEMBER MANN:  Thank you.16

              VICE CHAIRPERSON MILLER:  I was17

just going to welcome you, Mr. Jeffries.  I18

know he slipped in during this discussion. 19

And Mr. Jeffries is on the Zoning Commission20

and very familiar with the PUD.21

              COMMISSIONER JEFFRIES:  Just a22
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quick question, just one number.  What is the1

existing parking, surface parking or just2

total parking at the site?3

              MS. DAVIS:  The existing parking4

breaks into two categories. One is Park and5

Ride, one is Kiss and Ride. The existing6

parking is 340 Park and Ride plus 47 Kiss and7

Ride.  The Kiss and Ride is in that separate8

area towards the front of the station.  And I9

don't have an existing plat -- we didn't bring10

that.  Okay.  11

              COMMISSIONER JEFFRIES:  So we're12

going from 387 parking spaces to 719 in total?13

              MS. DAVIS:  Yes, sir.14

              COMMISSIONER JEFFRIES:  Okay. 15

That's all I wanted to know.16

              VICE CHAIRPERSON MILLER:  I think17

we need, though, to keep things straight that18

when we're talking about the PUD parking lot19

we're talking about context and when we're20

talking about the garage, we just have to be21

clear are these numbers even relevant to the22
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variance before us?1

              MS. Giordano?2

              MS. GIORDANO:  Right.  We tried to3

make that point in our submission that, I'm4

sorry, you just got it this morning. But that5

they really don't relate to the variance6

relief. The adequacy of the parking here is7

really -- we're not reducing parking, this is8

not a parking variance.  So this is a garage9

structure, it's not accessory parking.  And10

it's a principal use that's permitted in this11

zoned district. And the amount of spaces in12

the garage is not subject to overview by the13

BZA.14

              VICE CHAIRPERSON MILLER:  Okay. 15

And even the variance that relates to the16

parking space dimensions really goes to the17

consistency with the standards that you're18

subjected to with Metro and different19

jurisdictions?20

              MS. GIORDANO:  Right. It's a WMATA21

requirement.22
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              VICE CHAIRPERSON MILLER:  Right.1

              MS. GIORDANO:  And what's unique2

and exceptional about this property is that3

it's a WMATA garage and it's even got unique4

treatment as far as not having to have a5

record lot within the zoning regulations.6

              So clearly I think that the zoning7

regulations contemplate that in order to serve8

our mass transit system there has to be some9

tweaking of the zoning regulations.10

              MS. DAVIS:  It might also be11

important to point out that WMATA will always12

own in fee simple this garage and will operate13

the garage and it will be operated the way all14

the rest of their parking garages are15

operated.16

              MS. GIORDANO:  And I just kind of17

want to throw in, too, that as far as the size18

of the parking spaces, I wouldn't be surprised19

if we had some in the near future tweaking of20

our regulations across the board as car sizes21

are starting to drop. And we're seeing that in22
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our discussions with DPW on a variety of1

projects. That the templates they're using are2

starting to get smaller as we're switching3

from our big SUVs to smaller vehicles.4

              VICE CHAIRPERSON MILLER:  Let me5

ask you this:  Did you confer with DDOT on the6

parking size dimensions?7

              MS. GIORDANO:  DDOT received the8

referral as usual with this application, and9

has reviewed it.  I don't think there's a DDOT10

report, though, in the record.11

              VICE CHAIRPERSON MILLER:  I'm12

sorry. I didn't see a DDOT report in the13

record.  So I was just wondering why I asked.14

              MS. GIORDANO:  Well, I think the15

development team has had numerous discussions16

with DDOT over the course of this whole PUD17

project.18

              MS. DAVIS:  As part of our PUD19

process, DDOT offered us a letter of support.20

So I'm not sure you call it a letter of21

support, but it was a technical letter saying22
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they were okay with the development.1

              VICE CHAIRPERSON MILLER:  But that2

goes to the PUD development, not this parking3

garage, correct?4

              MS. GIORDANO:  Right.  I guess5

your question was about the specific size of6

the parking spaces.  And I don't know that7

we've had any conversations with them on that8

issue. But the parking dimensions are slightly9

larger than the compact size, right, that are10

the D.C. standards.11

              MR. WARNER:  Yes.12

              MS. GIORDANO:  So they're not as13

large as our regular size spaces, but they're14

slightly larger than the compact size.15

              VICE CHAIRPERSON MILLER:  Do you16

have some more witnesses or is that it?17

              MS. GIORDANO:  Yes.  Mr. Gross18

would just summarize how we meet the standards19

for the variance.20

              MR. GROSS:  Good afternoon, Board21

Members.  Nathan Gross, city planner at Arnold22
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& Porter.1

              A lot has been covered already. I2

will add a few aspects.  3

              Ms. Davis has indicated how the4

site is sandwiched between other existing5

development, including the railroad tracks,6

the postal facility.  And the access roadway7

for the Metro station --8

              COMMISSIONER JEFFRIES:  Excuse me.9

Please keep that mike close to you.10

              MR. GROSS:  Oh, sure.11

              So we have that as one aspect of12

the uniqueness and the practical difficulty.13

              Also we have a very irregularly14

shaped lot, which is shown in the red lines. 15

And, of course, these are old railroad related16

property which are often very irregular.  17

              And finally on the subject of the18

program to the parking garage and the scale,19

I guess I would say that there were a lot of20

discussions among Metro and the District of21

Columbia and the community as to whether a22
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taller parking garage will be acceptable and1

all got caught up in the discussion of the2

whole parking. And this was the scale that was3

determined.4

              VICE CHAIRPERSON MILLER:  Can I5

interrupt you here?6

              MR. GROSS:  Yes.7

              VICE CHAIRPERSON MILLER:  Because8

that goes to the variance test that you're9

addressing --10

              MR. GROSS:  Right.11

              VICE CHAIRPERSON MILLER:  -- with12

respect to the rear and front yards. I guess13

are you saying that if you could go taller,14

you wouldn't have needed these variances?15

              MR. GROSS:  That is correct, Madam16

Chair.17

              VICE CHAIRPERSON MILLER:  But you18

couldn't go taller because?19

              MR. GROSS:  Actually, taller was20

looked at, but out of a whole series of21

negotiations that I think Ms. Davis and Kapres22



112

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Meadows are more familiar with than I am, this1

was the format that was acceptable to all2

parties.3

              VICE CHAIRPERSON MILLER:  And just4

to understand you completely. All parties5

being the community, Metro --6

              MR. GROSS:  Metro, DDOT,7

applicant, developer and community8

representatives, Office of Planning was9

heavily involved.10

              I'll just indicate, you know we11

just have the three foot rear yard here and we12

have zero rear yard along the access stairway13

in the northeast corner of the parking garage.14

              Also as OP said in its report we15

no longer have a front yard issue because the16

front yard setback was only in section 2517.317

and if we have the waiver from those18

requirements, we're only dealing with the19

outside parameter of the record lot.20

              And I think it's pretty clear that21

there's no adverse effects on the zone plan or22
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the general public. It's a matter of right use1

in this zone.2

              In terms of scale, it's very3

similar in scale with the PUD adjacent.4

There's no existing residents in the5

neighborhood.  6

              The existing level of traffic will7

not be noticeably increased as far as people8

from the outside can see. And no particular9

noise issues.10

              And I believe that completes what11

I have to say, Madam Chair.12

              VICE CHAIRPERSON MILLER:  I just13

want to ask you with respect to the PUD14

project, there are other parking garages, is15

that correct, in that project?16

              MR. GROSS:  There is one parking17

garage north of main street and one sought.18

              VICE CHAIRPERSON MILLER:  And how19

do they compare in height?20

              MR. GROSS:  They're in a range of,21

what, 40 to 50 feet, I suppose.22
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              MS. DAVIS:  They are in a range of1

40 feet and the general concept at the request2

of the Zoning Commission, we had had garages3

on the exteriors of buildings and they asked4

us to try and facade the buildings in a better5

way. So we have arranged for both of the6

parking garages to be in essence virtually7

hidden from view within our existing roof line8

and structure.9

              Also people who live on a given10

floor can access directly from the garage into11

their hallway into the unit that they live in.12

So there might be an entry here into a hallway13

and then everybody in this wing on this level14

can park on this level of the garage. And15

that's why the residential spaces are at the16

higher level of the garage. But they are17

concealed within the building.18

              VICE CHAIRPERSON MILLER:  And is19

this parking garage hidden from view to a20

certain extent because of its height as well?21

              MS. DAVIS:  The height is within22
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the frame of the building.  If these garages1

were higher, they'd look a little like a2

wedding cake where you'd have tiers and all of3

a sudden the garage is sticking out of the4

middle.  And so the general just was to create5

a size that worked on a floor-by-floor basis6

for people who are using the garage.  And also7

have it concealed within the building.8

              We also didn't want to overbuild9

parking spaces.  And so we probably could have10

gone a floor higher in this residential11

building, but we don't need the additional12

spaces for the residential because we have13

enough to meet the number of units in the14

building.15

              VICE CHAIRPERSON MILLER:  Now I16

just want to focus you more on the parking17

garage at issue in this case.18

              MS. DAVIS:  Okay.  19

              VICE CHAIRPERSON MILLER:  And I20

think at one point you said it was located so21

that it is hidden to a certain extent.22
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              MS. DAVIS:  Yes.1

              VICE CHAIRPERSON MILLER:  And I2

just wanted to get that nailed down a little3

bit better. But is it because of the height? 4

Is it because of where it is positioned or5

both?6

              MR. GROSS:  Well, Madam Chair, if7

you look at -- I don't know if the photographs8

of the posting are handy, but one of them9

clearly shows the hillside that comes up in10

this vicinity in which the garage will be11

built into. I don't know if there are12

photographs attached to our statement also,13

but they would show that general shape of14

topography.15

              MS. DAVIS:  May I confirm the16

question that you're asking us and then I17

think maybe I can answer it?18

              I believe the question that you're19

asking me is kind of twofold. One is why is20

the garage located there?  Is it an effort to21

hide it.  And two, am I restricted in height22
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for that garage?  Have I got the question1

right?2

              VICE CHAIRPERSON MILLER:  I think3

you might.  I mean my understanding is that I4

think what you have said, and I just want to5

confirm it, is that part of the reason the6

garage is where it is, which is the7

positioning --8

              MS. DAVIS:  Yes.9

              VICE CHAIRPERSON MILLER:  -- and10

part of it is you didn't want to go too high11

is so that -- I mean, parking garages are not12

the most attractive buildings that there are,13

is that it would be successful in being14

somewhat hidden?15

              MS. DAVIS:  Yes. It is absolutely16

correct.  And the one thing that I regret17

about this is not depict the hill on that18

side. But if you could picture it, the hill19

really hits the garage right about here on the20

back. On this end it comes up along the side21

like this. And on this end it does pretty much22
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the same thing.  So I think that answers the1

hidden issue for you.  However, the exact2

positioning of the garage has a lot more to do3

with Metro's safety standards than anything4

else.5

              And if you'll tilt up for me, I'll6

show you why.  You got to tilt all the way7

with me here.  Okay.  8

              These are buses.  Okay.  These9

blocks. And these buses have to make this10

turn.  Metro has turning radiuses as part of11

their standards that they supply. I had a bus12

parking space right here. Metro has a turning13

radius superimposed with a minimum required14

sidewalk width for pedestrian safety,15

superimposed with a minimum drive aisle and16

parking space.  So I have to have two drive17

aisles here. I have to have my sidewalk, I18

have to have my turning radius and I have to19

have my bus parking space. And buses have a20

special thing that they do when they go into21

their parking spaces.  And to accomplish that22
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as well as this lay over space; this is a1

space where bus drivers rest. And to get it2

out of the way here and to be able to hit this3

pinch point we had to move this garage as far4

back as possible.5

              So from a technical perspective6

those are some of the things that really drove7

the location of this. 8

              It does have the added benefit,9

not cost wise, but the benefit aesthetically10

of hiding the garage in the hillside.11

              VICE CHAIRPERSON MILLER:  Okay.  I12

have one other question.  Just because this is13

a variance and where we need to explore why14

you couldn't comply with the regulations, so15

you've just addressed why it has to be set16

back the way it is into the rear.17

              As far as height goes, I think --18

I'm not sure if I remember correctly from the19

file, but that also we're dealing with a20

standard WMATA design.  And so, therefore, I21

think that would effect whether or not it's22
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narrower and taller as opposed to lower and1

wider, is that correct?2

              MS. DAVIS:  We are -- two separate3

issues; the tallness and the narrowness.  Let4

me do the narrowness first.5

              We have a depth of parking space6

minimum, which is consistent between the7

District of Columbia and WMATA. And help me8

here with the technical stuff.  We have a9

drive aisle that meets WMATA's minimum10

criteria.11

              You want to take us through the12

width?13

              MR. WARNER:  Yes. The parking that14

WMATA requires is 60 feet, which means you had15

an 18 foot long stall, 24 foot drive aisle and16

an 18 foot stall to come up with your 60 feet.17

And the District has the 18 foot requirement18

also.  And so we would comply with both.19

              MS. DAVIS:  So we have a 60 module20

that runs like this and another 60 foot module21

so that you can wonder up through the garage. 22
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So that deals with the width issue, unless1

you're talking about width being the other2

direction.3

              In terms of height, we were very4

fortunate in being able to position it here5

because it is along a slope and so you can6

count differently than if I could only count7

at the front.  I don't think I'd be in8

compliance with the height limits if I had to9

count from the front door here to the top.10

              So because I can count from11

halfway up the hill, I'm within the height12

constraints.  But there's a couple of reasons13

why I can't -- I mean, I could probably have14

a shorter garage, but then I would have slope15

issues inside. And WMATA has very strict16

standards for the 5 percent grade. So I17

couldn't have a teenier garage what I'm going18

to call length wise because the pitch would be19

too much. So I'm constrained to this as a20

minimum dimension. I'm constrained to this as21

a minimum dimension. And fortunately for us22
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the height works given the grade issues.1

              VICE CHAIRPERSON MILLER:  Thank2

you. 3

              Any questions?  Okay.  4

              Thank you for answering that5

question.6

              MS. DAVIS:  Okay.  7

              VICE CHAIRPERSON MILLER:  I guess8

the point being that we couldn't go taller and9

skinnier and meet the rear yard requirements10

for all the reasons that Ms. Davis points out.11

              MS. GIORDANO:  So thank you. I12

think that really concludes our case unless13

there are any questions from the Board, we're14

ready to step back.  Thank you.15

              VICE CHAIRPERSON MILLER:  Thank16

you.17

              I'm wondering is the ANC here?18

              COMMISSIONER SHELTON:  Right here.19

              VICE CHAIRPERSON MILLER:  Yes.  Do20

you have any cross examination for the21

Applicant.22
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              COMMISSIONER SHELTON:  No, I1

don't.2

              VICE CHAIRPERSON MILLER:  Okay. 3

Then we will call you up later if you want to4

make a report.5

              In which case then we can turn to6

the Office of Planning.7

              MR. JACKSON:  Good evening, Madam8

Chair -- good morning -- good afternoon, Madam9

Chair, Members of the Board. My name is Arthur10

Jackson with the District of Columbia Office11

of Planning. 12

              I'm here to review the Office of13

Planning's report. It's before you and if I14

may, I will stand on the record and just15

indicate that after reviewing the application16

we thought that the actual relief was somewhat17

different than the required in this case and18

we can answer questions about that, but we do19

think that it meets the standards for approval20

of a variance.  We also find that the impacts21

would be on the integrity of the zoning plan22
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given the unique situation would not be1

detrimental and we recommend approval of2

variances for space requirements in the rear3

yard setback.4

              With that brief summary Office of5

Planning remains available to answer6

questions.7

              VICE CHAIRPERSON MILLER:  I just8

wanted to ask you whether you consulted with9

DDOT with respect to the dimensions of the10

parking lot spaces?11

              MR. JACKSON:  I did contact DDOT12

to ask some general information about the13

parking standards with regard to narrow spaces14

and wider widths. As referenced in our report15

we looked at some of the engineering documents16

that apply to parking generally.  Of course17

there's zoning requirements which have been18

selected standards.  In there there's general19

engineering requirements for parking.  We20

noted that in some of the engineering21

standards one of the documents was an old but22
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I  think still current engineering standard1

textbook that talks about the user population2

you might have and in terms of a commuter3

parking garage, and this is.  It would be a4

user that used the same garage all the time.5

              In that case, they're use to the6

space, use to the angles, they may even have7

the same spaces all the time.  8

              Currently, the Ramada actually9

leases the spaces and it's possible it could10

be the same situation. In that regard the11

spaces are considered to be useable that are12

smaller so that the 8 to 8½ foot width is more13

consistent with a space that's used on a14

regular basis by someone that is very familiar15

with the facility. However, a more of a16

general use facility such as a parking garage17

would be for a hotel, say, or in a commercial18

area where you have a lot of different uses19

and the familiarity would not be as great20

would tend to have wider spaces.21

              We also noted that the size of the22
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turning radius or the aisles also aided in the1

turning of vehicles into the spaces.2

              And lastly, that the combination3

of the two actually if you added all the4

requirements under the current zoning5

regulations  you come up with a parking aisle6

plus space of about 58 feet -- sorry.  Fifty-7

eight feet.  Whereas, with the dimensions on8

the plans are actually 64 feet.  So we9

actually have a lot more space work within.10

              So, again, I contacted WMATA to11

ask about this. They referred me to a Federal12

Transportation Task Force website which had a13

lot of bids on it, which was a bit to enduring14

for me.15

              So going back to handy text from16

1960s I really think that just looking at the17

technical side that the philosophy that's been18

followed by WMATA is just to come up with a19

standard and apply it uniformly across their20

system. And given that approach, we think this21

is very useful.22
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              So that specific question about1

whether the specific design was suitable2

without directed to Department of3

Transportation, but the general was in terms4

of parking standards what you think are5

appropriate.6

              VICE CHAIRPERSON MILLER:  Thank7

you.8

              Do you have any questions?9

              Okay.  You must have a copy of the10

Office of Planning report?11

              MS. GIORDANO:  Yes.  No questions.12

              VICE CHAIRPERSON MILLER:  Okay. 13

Okay.  I guess at this point then we can hear14

from the ANC if you want to come forward.15

              COMMISSIONER SHELTON:  Good16

afternoon, Madam Chair.17

              VICE CHAIRPERSON MILLER:  Good18

afternoon.19

              COMMISSIONER SHELTON:  I'm20

Commissioner William Shelton, the Chair of ANC21

5B.22
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              VICE CHAIRPERSON MILLER:  What's1

your address?2

              COMMISSIONER SHELTON:  My address3

is 1437 Montana Avenue, Northeast, Apartment4

5.  So I live right in the back of Rhode5

Island Station, so I use Rhode Island Station.6

              As a Commission, you know, we7

don't have any problems with the variances8

that are requested. Overall, you know, we9

vetted and went through the process.  This10

doesn't really have any impact directly on any11

community.  The closest resident to this12

potential parking lot is the Postal Service's13

facility. And they have not called or weighed14

in in any negative support of this variance. 15

So we're very supportive of it.16

              And the other thing that I just17

want to say for the record that we really18

commend both the developer and WMATA for19

taking the opportunity to sit down with the20

community.21

              The reason why we don't have any22



129

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

written text is because just as of yesterday1

we finally I think received the support of the2

community to be able to make sure the variance3

was okay. So we sat down together with the4

outgoing ANC and the ANC elect and some5

community folks that sat down and kind of went6

through this process. And all of us agreed7

that it was okay for the variance to go8

through. So we support it.9

              VICE CHAIRPERSON MILLER:  Thank10

you.11

              And are you the Chair or do you12

represent the --13

              COMMISSIONER SHELTON:  I am the14

Chair.15

              VICE CHAIRPERSON MILLER:  Oh,16

you're the Chair?17

              COMMISSIONER SHELTON:  I am the18

Chair.19

              VICE CHAIRPERSON MILLER:  And did20

they present officially to the ANC or not?21

              COMMISSIONER SHELTON:  They22
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presented officially to the ANC on several1

different occasions.  The last occasion was as2

of, I think, two weeks ago. And the3

discussions were pretty much to the member who4

asked the questions about whether or not the5

community was supportive of the one-for-one6

parking space issue.  And as you can7

understand, it's a contiguous issue.  You8

know, you got several variables with a parking9

facility.  The first is those of us who live10

in the community have a little bit of a11

problem with commuters coming and taking up12

all the parking spaces.  But I think that the13

developer has been more than amenable to sit14

down.  15

              And, you know, we stared at one16

point and the community issued some -- you17

know, they wanted a time, push it back later. 18

So, you know, time was pushed until 10:00,19

which to me is very commendable.  I mean, you20

know, to be able to park in a parking lot from21

8:00 to 10:00 is a very long period of time.22
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              The other thing that I think that1

the community had some issues with at one2

point was, you know, some of the rates. And I3

think the developer WMATA has been in4

agreement with those processes. 5

              So, you know, we're supportive of6

the variances.7

              VICE CHAIRPERSON MILLER:  Thank8

you.  Okay.  If my other Board Members don't9

have any other questions, thank you very much.10

              Now is anybody else in the11

audience who is here to testify for or against12

this application?  Okay.  Not hearing anybody,13

then I guess we're ready to hear closing.14

              MS. GIORDANO:  I think we've15

pretty much exhausted this discussion at this16

point. So in closing I would just ask the BZA17

to approve our application.18

              Thank you.19

              VICE CHAIRPERSON MILLER:  Thank20

you.21

              I think we could deliberate this22
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today if the Board Members would like to. 1

Okay.  I think I would like to deliberate it2

under a motion then.  And I would move to3

grant the application 17547 of Washington4

Metropolitan Area Transit Authority, WMATA,5

et.al. for a variance from the rear yard6

requirements and from the size of parking7

space requirements.8

              BOARD MEMBER ETHERLY:  Second it,9

Madam Chair.10

              VICE CHAIRPERSON MILLER:  Okay.  I11

think that we had a thorough presentation on12

this.  Looking at the variance standards it's13

an area variance three prong test.14

              The first is uniqueness or15

exceptional condition.  And I think that runs16

into the practical difficulty, especially in17

this case.  As we saw it's located in a place18

in which it's sandwiched between the Post19

Office, it's sandwiched in between public20

roadways in which the bus has to make turns.21

And it's also buttressed by railroad tracks. 22
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So there's very little room for movement here,1

and that is what is necessitating the rear2

yard.3

              We did explore to a certain extent4

whether the garage could go higher and take up5

less space. But it's constrained by6

dimensional requirements for the parking7

garage, which is somewhat driven by industry,8

I think, and somewhat driven by WMATA. But in9

any event, it's not like a different type of10

building where it can go taller and narrower. 11

That goes to the rear yards.12

              With respect to the parking space13

dimensions, I think that they made a good case14

that it needs to be consistent with parking15

spacing, dimensions that WMATA's subjected to16

across the board in other jurisdictions and17

that it wold be difficult with respect to18

getting approvals to make it conform to our19

regulations, and that that wasn't really, in20

fact, necessary. That there's no substantial21

detriment, which the Office of Planning has22
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also suggested by making these parking spaces1

just a little bit smaller.  They're larger2

than the compact size spaces.  And the drive3

aisles are wide enough so there's no problem4

getting in and out of them.  And they serve5

commuter parkers who would be familiar with6

those conditions.7

              Those are my initial thoughts on8

this variance.  And I would say there's also9

no evidence that there is any substantial10

detriment from the rear yard relief.  The Post11

Office sits behind there.  We haven't heard12

from them and it's not apparent in anyway.13

              BOARD MEMBER ETHERLY:  Thank you,14

Madam Chair.  I'll definitely as the seconder15

of the motion I'll echo everything that you've16

said. And I think the application in the case17

has been very solidly made with respect to the18

project as it's proposed.19

              And I'll kind of start from the20

reverse in terms of talking about the absence21

clearly of any substantial detriment to the22
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public good and any impairment of the zone1

plan.2

              As was indicated by the ANC Chair3

and I think as has been supported by the4

testimony, clearly there's been a great deal5

of work here with what is a very difficult set6

of circumstances both in terms of the existing7

PUD process as it moves forward and the kinds8

of agreements and conclusions that have been9

reached in that process, and the surrounding10

land that is adjacent to this particular site. 11

I think a lot of good work has gone into12

making the best of a difficult situation in13

terms of not having a whole lot of room to14

play with, as we talked about during15

testimony, with regard to whether you go16

higher, whether you go deeper, whether you try17

to widen the spaces.  Clearly there are18

considerable constraints with respect to doing19

that based on the existence of the abutting20

Post Office property, other portions of the21

PUD.  Clearly, as you indicated, Madam Chair,22
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the existence of I think some extension1

experience on the part of WMATA with respect2

to putting these types of projects together3

helps to support the need for going to a4

smaller parking space dimension.5

              I think all of those aspects kind6

of speak to the variance test in very7

satisfactory measure.  8

              And I'll indicate as we talked a9

little bit about the height issue, given the10

topography of the site, the fact that we are11

going to have some masking, if you will, of12

the height of the proposed garage I think will13

help to further mitigate and ameliorate any14

concerns that might have existed about the15

impact visually, aesthetically and16

architecturally of the proposed garage on the17

surrounding area.18

              I think just in sum this is going19

to be an excellent addition to a part of our20

city, a community in our city that has long21

needed it.  It is an area that I think we're22
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all familiar with having had to go through1

there at some point or another in our2

respective daily travels.  So I'm excited3

about the process and looking forward to4

supporting the application, Madam Chair.5

              Thank you.6

              VICE CHAIRPERSON MILLER:  Thank7

you.8

              Anybody else?  Okay.  9

              Then I would also like to commend10

the Applicants for what appears to be great11

work working with the community in a great12

project.13

              So on that note, if nobody has any14

other comments, all those in favor say aye.15

              ALL:  Aye.16

              VICE CHAIRPERSON MILLER:  Aye.17

              All those opposed?  All those18

abstaining.19

              Ms. Bailey, would you like to call20

the vote?21

              MS. BAILEY:  Madam Chair, the vote22
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is four-zero-one to grant the application as1

amended.2

              Mrs. Miller made the motion, Mr.3

Etherly seconded, Mr. Jeffries, Mr. Mann4

support the motion. Mr. Griffis is not present5

at this time.6

              VICE CHAIRPERSON MILLER:  Okay. 7

And I don't see any reason not to waive our8

rules for a full order and issue a summary9

order in this case.  We don't have any10

opposition and time appears to be of the11

essence.  Do I have any concerns?  Okay.  In12

which case there'll be a summary order, Ms.13

Bailey.14

              MS. BAILEY:  Thank you.15

              VICE CHAIRPERSON MILLER:  Thank16

you very much.17

              And I think we're going to take a18

short break while the next case sets up. 19

We'll take a ten minute break.20

              (Whereupon, at 2:31 p.m. a recess21

until 2:51 p.m.)22
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              VICE CHAIRPERSON MILLER:  Okay. 1

We're back on the record.2

              Would you like to introduce3

yourselves, please?4

              MR. NETTLER:  Good afternoon.  My5

name is Richard Nettler with the law firm of6

Robins, Kaplan, Miller & Ciresi. With me is7

Kinley Dumas from my firm. On behalf of the8

American Trucking Association David Barefoot9

is here from the American Trucking Association10

and from RTKL.11

              The project architects are Marc12

Fairbrother and Antonio Degistina and Michael13

Burns as well.14

              We would had thought we would15

bring all of Capitol Hill with us, but we ran16

out of room so we just brought a portion of it17

for the presentation on the project.18

              VICE CHAIRPERSON MILLER:  Mr.19

Nettler?20

              MR. NETTLER:  Yes.21

              VICE CHAIRPERSON MILLER:  Before22
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you get into it, we do have two party status1

applications, and I just want to check whether2

the individuals are here.3

              VICE CHAIRPERSON MILLER:  Is Mark4

Prader here?5

              Is Jack Heeley here?6

              Okay.  All right.7

              MR. NETTLER:  If you want me to8

make representations, we did talk to both of9

them about the project.  They were supportive10

of it.  I think that the reason why they had11

submitted something was because they had12

gotten notice and thought that they were13

required to do something, although they would14

-- well, they had told us that they support15

us, but they're not here, obviously.16

              VICE CHAIRPERSON MILLER:  Okay. 17

One of them did identify -- I guess Mr. Heeley18

-- well I think one of them identified them as19

being in favor.  But in any event, I think20

what -- it looked to us that they probably21

just wanted to testify, if anything.  Because22
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there's often confusion about party status. 1

But anyway, they're not so why don't you2

proceed.3

              MR. NETTLER:  Okay.  Thank you4

very much.5

              We've obviously had an opportunity6

to read the Office of Planning report and I7

will come to an issue that's raised by the8

report in due course, but I would like to do9

some introduction with regard to the project.10

              This are three separate lots and11

three existing buildings that are located at12

the corner of North Carolina Avenue and 1st13

Street. The area's zoned C-2-A and within the14

CAP overlay.15

              The existing office building was16

constructed in 1972 under the regulations that17

were then in effect which allowed for height18

up to 60 feet and a 2 FAR.  The building was19

not built to that either height or density,20

but when the C-2-A zoning was changed and it21

became nonconforming and it became further22
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nonconforming with the CAP went into effect as1

well, the townhouse which was built in 19832

which is the center building, had been3

significantly altered for use as a dry4

cleaner. And ATA completed a partial5

restoration in 1996. It's part of their office6

uses on the Hill since that time.7

              And the Market Building on the8

corner which was constructed in 1910, it had9

been used as a market and a residence. It10

remained that way until the early 1990s. 11

While it acquired by ATA it had been abandoned12

at that time before it was purchased.13

              It's sort of an unusual building. 14

If you've been on the Hill and you can15

somewhat grasp it from this model here, and16

you'll see more on the PowerPoint because that17

enormous what looks like a front or side yard18

is actually all public space.  So it can't19

utilize any of that for its own and it is20

somewhat oddly configured. And restoration of21

that building is a challenge, but ATA has been22
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able to apply the early permit plans and we1

are going to restore it to what it originally2

looked like back in 1910.3

              There's going to be a partial4

restoration of the townhouse restoring the5

grade and the original window welling.  You'll6

hear more about all of these from the7

architect.8

              And a major renovation of the 19729

building primarily to move what is presently10

above ground parking underground and to take11

over that space and use it for office space or12

other office related uses.13

              None of the volume is changing. 14

The only reason we need a variance here is15

because by moving the parking underground and16

by utilizing that space in the 1972 building,17

we are actually creating density even though18

the volume doesn't change.  And because it19

doesn't comply with the current zoning20

regulations, even though it did when it was21

built, it creates an increase in the FAR as22
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does the renovation of the center townhouse1

building as well.  And because it's a2

nonconforming structure and we're adding FAR,3

then we have to get a variance for the4

nonconforming structure provisions.5

              VICE CHAIRPERSON MILLER:  Could6

you just explain what you mean by you're7

creating density even though the volume8

doesn't change?9

              MR. NETTLER:  Well, today that10

first floor, and the architects will go into11

this in more depth, but the first floor12

doesn't count toward density on this site.  So13

once you put in a use there, that first floor14

then create floor area ratio that doesn't15

presently exist.  So even though the volume --16

as I said, the volume of the building doesn't17

change, it's as if you had -- an example I try18

to use is Garfinkles Department Store which19

used to have a mezzanine.  If you didn't have20

a mezzanine in there and you have this ten21

foot ceiling, all that space counts as one22
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floor towards your FAR. If you put a half1

mezzanine in there, you have essentially2

created another floor, you've now created more3

FAR even though the volume never changes. 4

Well, this is going in the same direction,5

which is you're taking the parking and putting6

it underground and you're now creating useable7

space, which is creating FAR even though the8

volume of the building never changes.9

              MR. BAREFOOT:  The apartment is10

going to the ground -- what --11

              MR. NETTLER:  The parking is going12

underground.13

              MR. BAREFOOT:  Underground.  Okay. 14

              MR. NETTLER: Correct. Right.15

              All three buildings will be16

connected through the interior.17

              As I said, they're nonconforming s18

there's a need for a variance with respect t19

floor area ratio.  20

              And the existing office building21

as is a result of the change in the zoning22
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regulations, nonconforming with respect to its1

height and its roof structure.2

              So any alternation of the3

buildings without actually a demolition would4

require a variance. And we certainly will not5

be able to demolish the historic buildings,6

which again as I said, is conforming.7

              The Office of Planning has8

indicated that a variance my be required from9

the loading requirements. And let me get into10

this in a little bit more depth.11

              The buildings as constructed, the12

1972 building had no loading requirement. The13

zoning regulations in effect in 1972 with14

regard to loading are exactly the same as they15

are today. And you had to have more than16

20,000 square feet to first have a loading17

requirement.18

              The building constructed in 197219

didn't have a loading requirement.  The20

buildings clearly that predated the 195821

zoning regulations didn't have a loading22
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requirement.1

              When the 1972 building was joined2

together with the townhouse there was no3

loading requirement because it still didn't4

exceed 20,000 in square feet.  And actually if5

you then and extending it over to the6

residence on the corner Market Building, it7

still doesn't require a loading dock because8

it still doesn't meet the 20,000 square foot9

requirement.10

              I'm assuming by virtue of the fact11

that you are creating area within the 197212

building, that you're now over 20,000 square13

feet from the Office of Planning's perspective14

when you combine all three buildings, that you15

would need a loading dock.  Our position is16

that either if you treat the 1972 building as17

it constructed as one building, as one18

building it doesn't need a loading dock19

because it's still below 20,000 square feet. 20

Or if you're treating it as an addition to the21

historic buildings, you wouldn't need a22
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loading dock because you'd get a waiver under1

the loading dock provisions.2

              So in our view a loading dock3

wouldn't be required.  And, in fact, in the 304

something, 34 year history of the use of the5

site, which isn't going to change, there6

hasn't been a need for a loading dock. But out7

of abundance of caution if you should8

determine that a loading dock is necessary and9

agree with the Office of Planning, we believe10

we would meet the requirements for a variance11

for that loading dock and we will get into a12

discussion as to the practical difficulties of13

being able to provide a loading dock on this14

site anyway, and would ask that you provide us15

with a variance for that purpose as well.16

              With regard to the uniqueness on17

the site, I think I've gone through a number18

of different issues about the building dealing19

with design, the original design, the historic20

buildings, both the townhouse and the corner21

Market, which certainly present unique22
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conditions.  And I will come back to that1

through the architect.2

              As I said, in terms of practical3

difficulties we can't demolish the two4

buildings, the historic buildings, to provide5

any additions or any additional FAR.  We can't6

demolish office building and construct7

something else because the something else that8

would comply with current zoning is9

substantially different than what you would10

have here.  And actually along that point, 6911

FAR would be available if you were to use the12

entire site, and that doesn't provide us with13

any useable office building on the site.14

              And, as I noted, that the office15

building was conforming at the time that it16

was constructed.17

              There isn't any adverse impact on18

the neighborhood.  We have support from the19

ANC.  We have no objections. We have support20

Historic Preservation, Capitol Hill21

Restoration and others have supported the22
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project.  We've met the community on a number1

of occasions.  We've met the Architect of the2

Capitol as well on the project.  And so we3

think that the project will -- the proposal4

will comply with the requirements for a5

variance as well.6

              And with that, I'd like to present7

David Barefoot from the American Trucking8

Association.9

              MR. BAREFOOT:  My name is Dave10

Barefoot with the American Trucking11

Association, which I'll abbreviate to ATA with12

your permission.13

              ATA has been a presence in the14

city since formulation in the '30s.  We've15

been in this office property on Capitol Hill16

since '72, as Mr. Nettler mentioned.  So we're17

long time residents on this street.18

              We expanded our holdings in the19

early '90s when we acquired the two historic20

properties, which we're calling the townhouse21

and the Market.  We renovated the townhouse22
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for use as meeting space in the mid'-90s and1

have been so using it for the last ten years.2

              We've been thinking about doing3

the Market on the corner for a long time, but4

only recently have assembled the financial5

wherewithal to proceed with this project if we6

get your approval to do so.7

              Our primary use of this property8

is our legislative affairs staff and meet and9

greet space that goes along with that use. 10

These uses will continue. We have no thought11

of changing that basic office space use.12

              We hope to take advantage of this13

opportunity to approve all of the systems14

within the office building which is 30 plus15

years old and getting expensive to maintain.16

              We want to restore the Market17

Building to its use, to its early appearance. 18

And we intend to do what we can to improve the19

public space that surrounds all of these20

properties, but particularly the Market on the21

corner where now we have sort of a wide22
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expanse of sort of chipped concrete out front.1

We'd like to do a little better with that.2

              I think Mr. Nettler mentioned all3

of the meetings that we've had with folks in4

the community, with the Office of Planning,5

with the ANC and its governing committee and6

the Capitol Hill Restoration Society who has7

generally approved our plan.  As a result of8

all of those meetings we've made some9

improving amendments, we think, to our10

original proposal.  I think the architects11

will talk a little bit about that in their12

presentations. And our intent is to continue13

working with all of those groups as we move14

forward with this project.15

              That concludes my statement.16

              VICE CHAIRPERSON MILLER:  Can I17

just ask you what's changing as far as use? 18

Is it just the Market that's being opened?19

              MR. BAREFOOT:  We will open the20

Market. It'll be the same use. It'll be meet21

and greet space and office space.  We won't --22
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there'll be no retail. It won't be a market1

any longer, that's not our intent. So I guess2

what we'd be doing is expanding the floor3

space devoted to the current uses of the4

properties.5

              VICE CHAIRPERSON MILLER:  And I6

bring this up just a little bit in the context7

of the loading question, which we haven't8

dealt with yet, but is there something that's9

going to be happening that's going to increase10

truck deliveries or anything like that?11

              MR. BAREFOOT:  No, ma'am.  We12

don't -- we'll have a few more folks because13

we'll have a little bit more office space if14

this gets approved. But the use won't change15

and there's nothing that would bring any more16

truck activity than we've had since we've17

moved in there in 1972.18

              VICE CHAIRPERSON MILLER:  Okay. 19

Because I think Office of Planning in their20

report also made some reference to dedicated21

curbside loading space or something like that.22
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Is that something you see a need for or you1

don't?2

              MR. BAREFOOT:  We haven't had a3

need for that in the 30, as I said, plus years4

that we've been there. And we don't anticipate5

having such a need because we don't see a6

change in the use.  So, no.7

              VICE CHAIRPERSON MILLER:  Okay. 8

Thank you.9

              BOARD MEMBER ETHERLY:  Perhaps, if10

I may, Madam Chair, just as a quick follow up11

on that question.  It might be helpful, again12

anticipating some of the conversation that may13

ensue with regard to loading, how do you14

typically prepare now for any of your meet and15

greet type events that you currently have at16

the existing space?  For example, do you do17

outside catering, how does a caterer prepare18

for the space?19

              MR. BAREFOOT:  Well, there's20

inside catering.21

              BOARD MEMBER ETHERLY:  Okay.  22
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              MR. BAREFOOT:  We don't generally1

do anything outside right now.  And what2

happens there it's generally those catering3

trucks are generally vans. And they'll pull up4

in front of the building and unload everything5

that they're bringing in and taking upstairs.6

              Our meeting room right now that7

generally gets used for those kinds of8

activities is on the third floor.9

              BOARD MEMBER ETHERLY:  Okay.  10

              MR. BAREFOOT:  One of the11

advantages we'll have in this proposal is12

we'll be able to put that down on the first13

floor. It'll be a lot handier for that14

purpose.15

              BOARD MEMBER ETHERLY:  So it would16

be safe to say, and this perhaps might sound17

like a tongue-in-cheek kind of question, but18

it would perhaps be safe to say that as far as19

your members go, the larger vehicles that your20

members may use on the highway don't normally21

find themselves ensconced outside the front of22
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your building?1

              MR. BAREFOOT:  No, sir.2

              BOARD MEMBER ETHERLY:  Okay. 3

Thank you. Thank you very much, sir.  Thank4

you very much.5

              MR. NETTLER:  If I could just6

follow up.  With the new proposal, in fact,7

won't those smaller vans that presently come8

be able to then located into the rear of the9

building?10

              MR. BAREFOOT:  Right. Essentially11

they'll go into the parking lot down below the12

building.13

              MR. NETTLER:  Okay.  Okay.  14

              MR. BAREFOOT:  And now they pull15

in, you know, right under the building in the16

parking lot which we have today.17

              MR. NETTLER:  Okay.  18

              MR. BAREFOOT:  So they're right19

out front of the building.20

              MR. NETTLER:  Okay.  Thank you.21

              VICE CHAIRPERSON MILLER:  Thank22
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you.1

              COMMISSIONER JEFFRIES:  Just a2

question.  Perhaps it might have been here in3

the record, I've just missed it.  I see in4

terms of the increase of FAR that is pretty5

much being increased by moving the above6

ground parking to below grade.  And there'7

adding bays on the first and second floor. And8

then there's also the elimination of the9

nonconforming second floor court.  Is there a10

place where I can see where -- I mean perhaps11

the architect is going to walk us through it. 12

I just want to see exactly where all the13

increased FAR is.14

              MR. NETTLER:  We are going to walk15

through.16

              COMMISSIONER JEFFRIES:  Okay.  And17

one of the slides will address that?18

              MR. NETTLER:  Right.  Correct.19

              COMMISSIONER JEFFRIES:  Okay.  20

              MR. NETTLER:  We actually are21

reducing the FAR on one of the buildings, but22
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we'll show you exactly where this is all1

taking place.2

              COMMISSIONER JEFFRIES:  Okay.  3

              MR. NETTLER:  And with that, I4

guess we'll introduce the architect Marc5

Fairbrother, whose CV is also before you who6

has been before you on a number of occasions7

as well.8

              MR. FAIRBROTHER:  I'm Marc9

Fairbrother. I'm an architect -- a registered10

architect with the firm of RTKL Associates.11

I've been a practicing architect for 20 years12

in this city and have come before you a number13

of times on previous projects.14

              And I'm going to run you through,15

just kind of in a little bit more detail, the16

proposal in a slide show format.17

              VICE CHAIRPERSON MILLER:  Are you18

seeking expert status as an architect?19

              MR. FAIRBROTHER:  I am.  Yes.20

              VICE CHAIRPERSON MILLER:  Have you21

all had a chance to look at his résumé?  Do22
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you have any concerns or questions with1

respect to his being qualified as an expert in2

architecture?3

              COMMISSIONER JEFFRIES:  He's been4

in front of the BZA and I don't ever recall5

him ever being in front of the Zoning6

Commission.  But I'm fine. No objection.7

              VICE CHAIRPERSON MILLER:  Okay. 8

Done.9

              MR. FAIRBROTHER:  Am I okay?10

              VICE CHAIRPERSON MILLER:  Yes.11

              MR. FAIRBROTHER:  Okay.  The ATA12

campus, I call it a campus, is located, as we13

said, 1st and North Carolina.  We'll show you14

the relationship to the mall in this small15

diagram here. The site is actually outlined in16

red.17

              As we mentioned, there's three18

existing buildings.  We call this the Corner19

Market, circa 1910; the rowhouse circa 1893,20

and then hard to read; but the office building21

in 1972.22
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              There are a lot of, obviously,1

constraints for these three buildings. The2

office building is outlined here. The rowhouse3

sits directly attached to it and as well the4

Corner Market here.5

              The townhouse and the Corner6

Market are actually contributing buildings in7

the Capitol Hill Historic District and require8

HPRB approval for modifications.  We've9

actually been to HPRB and have concept10

approval.11

              The buildings are constructed to12

the property lines on the north, the west and13

the south.  14

              There are existing buildings15

directly adjacent to the north and as well16

directly adjacent to the east.17

              There are two curb cuts, one which18

currently allows access to the parking that's19

below the footprint of the building at 1st20

Street. And as well, there is a parking curb21

cut along North Carolina Avenue that's at the22
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back here.1

              As you can kind of see the2

configuration of the site's a bit odd. It's3

modest in terms of its dimension.  It's4

approximately 70 feet on that side and about5

140 feet this west side.  Along North Carolina6

to the angle it's about 100 feet and then it's7

about 90 feet in the back. And it has a job at8

about 35 feet.9

              This tapering in of the angle here10

kind of constricts the back edge of the site.11

              The mission, obviously, is that12

the buildings, particularly the office13

building that's reach in, it's getting kind of14

long in the tooth. Most of the systems are15

getting to their life expectancy, the16

mechanical system, MEP systems generally17

speaking.  The windows are leaking and have to18

be substantially redone.  The elevators are19

not ADA compliant.  The stairs don't meet20

current codes. So there's a lot that needs to21

be done to this building.22



162

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

              We have worked with ATA on a1

number of projects over the years, so we are2

kind of an ongoing service provider to them.3

              The corner vacant is actually4

vacant and has been vacant for some time. It's5

actually the show piece of the site6

architecturally in our opinion.  7

              So our mission was really to take8

a look at the three buildings because really9

something needed to be done.  And I think that10

ATA, being the long term good neighbor that11

they are in the community had some worthy12

goals of actually, you know, keeping that13

standing going.14

              So, you know, we looked at in our15

charette study, we went through a series of16

work sessions looking at what we could do. 17

And the interconnecting of all the buildings18

was clearly a paramount issue.  19

              Improving the general quality and20

appearance, condition of the property21

obviously from a quality of life but also just22
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from what does my front door look like as I1

present myself to the community was very2

important to them.3

              We thought, and I think we all4

agreed, that connecting the building to the5

streetscape, actually creating a pedestrian6

friendly environment in front of the building7

was really a critical issue. And you'll see8

later most of the edges of the buildings9

actually try to present barriers to connecting10

that building to the streetscape. So that was11

an important issue for us.12

              Obviously in doing that we wanted13

to put the parking below grade so the vision14

of the project wasn't a parking lot at the15

first level. And in doing so we could16

eliminate a curb cut, which obviously17

eliminates the friction of pedestrians and18

cars.19

              We wanted to find an architectural20

vocabulary that was sympathetic, compatible21

with Historic District. And I think ATA being22
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the neighbor that they have been for the 301

plus years they've been there, they just2

wanted to find some way to embrace the3

community.  And we saw this public space out4

front maybe as a landscape features as a way5

to do that.6

              Now I'm going to go through the7

existing conditions of the three buildings as8

well as the grounds, as it were.9

              The Market Building, which is10

currently vacant, it's had a number of ad hoc11

alterations over the years.  In fact, this12

entire ground floor plan has been redone.  The13

show windows that were originally protruding14

from the sod were demolished. The openness of15

the facade with windows and materials have16

been substantially altered over the years,17

even to the point where the roof material was18

taken away.19

              This turned into a liquor store at20

a point and actually most of the second floor21

structure was sort of held up on steel22
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structure within the building. So, you know,1

as we move forward there's a substantial among2

of work we have to do in any case.3

              As mentioned, there is a rear4

court, which is nonconforming. And then just5

generally the poor condition of the space in6

front of the building was an issue.7

              It has been used for parking. It's8

not parking that's allowed. One of the things9

we want to do is take away that parking in10

doing what we're doing.11

              The townhouse built in 1893 has12

been altered for a retail use. Basically what13

happened was is that Capitol Hill is more a14

series of landscape terraces that step up from15

the street and then there is a mid point where16

you rise up from that mid point to the first17

floor via ornamental ironwork stairs.  This18

was altered to allow a first floor retail use19

by a dry cleaner.  So we're looking at20

actually restoring that.21

              ATA, as has been mentioned, had22
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restored the interior of the space in1

approximately in 1996 for meeting space.  And2

it has internally connected with a staircase.3

              Here's where you can kind of see,4

referring to your question, right now the5

office building currently steps in, and6

obviously there's parking on the first floor. 7

And in actually flushing out the building out8

with the street actually presenting a street9

wall to the facade, we are actually infilling10

this lot shape with space.  And therefore what11

we're doing is we're actually putting the12

parking below grade.13

              One of the thing that might be14

worth noting on the site from the corner along15

the edge here all the way around the Market16

Building, it's about an eight foot rise in17

grade. So the grade is actually going up as18

you move south and to the east.19

              Again, the window system is20

complete replacement. The mechanical systems21

have reached their life expectancy. There's a22
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need for additional parking.  The ground floor1

is disconnected from the streetscape.  And,2

again, we were looking to try to solve all of3

their goals within the existing context of the4

structure.5

              And here is the existing condition6

of the landscape.  You can see the parking in7

the office building is actually shielded from8

the street with a landscape berm, but9

essentially it creates a wall between the10

pedestrian that passes by and the building. 11

You can see that berm here.  There is a number12

of sloped walls which sort of ride up which13

obscure the visibility looking down the14

street.  So just from a pedestrian standpoint,15

you know, noting safety and just sort of16

wanting to be able to embrace the project,17

there's just a lot of landscape barriers.  And18

that's how we would characterize this.  And19

there is a lot of area of just20

undifferentiated paving that exists in front21

of the building.22
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              You know, we went here first on a1

hot summer day and it wasn't the most inviting2

walk from the edge of the sidewalk.3

              So what did we propose?  As you4

can see here on the Market Building starting5

on the corner, it would became the main sort6

of entrance, public entrance for the complex. 7

Here are some reproductions of the original8

drawings for the building. And we're using9

that recreate the facade of the building as10

well as the materials of the building.11

              We would actually surround the12

building with a landscaped area.  There13

possibility could be a  fountain at the14

corner. If not a fountain, some other kind of15

feature marking the corner of the building.16

              We would fill in the nonconforming17

court, hence a little bit of additional area18

in that case.19

              And that's it.20

              COMMISSIONER JEFFRIES:  Excuse me. 21

Can you go back to the court?  Can you show me22
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exactly --1

              MR. FAIRBROTHER:  Yes, I'm going2

to have to go back a little in plan to show3

you that.  Do you mind?4

              The building if it were a 905

degree corner, the court actually exists sort6

of as a L-shaped building in the void of the7

L-shape. So let me go back. I'll come back to8

this slide, because I can show it to you on9

the plan.10

              MR. NETTLER:  If you look at the11

prehearing statement which has the plans in12

it, and if you go to the existing site plan.13

              MR. FAIRBROTHER:  That court is14

right here.15

              MR. NETTLER:  Second page16

              MR. FAIRBROTHER:  There's the17

outline of the building as an L-shape, but18

obviously on the angle of the streets. And19

then the court exists right there.20

              COMMISSIONER JEFFRIES:  Okay.  I21

see it.  22
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              MR. FAIRBROTHER:  Okay?1

              COMMISSIONER JEFFRIES:  Okay.  2

              MR. FAIRBROTHER:  I show this3

image as more of a reference image.  This4

actually is a picture of the site before the5

office building was built. But you can notice,6

typical of Capitol Hill landscape, you've got7

this sort of landscape platform, if you will,8

that sort of separated the building from the9

actual street.  In this picture you can see10

the corner of the current townhouse which had11

been changed for the dry cleaner.12

              In concept we'd like to bring13

back, at least for the townhouse, a remnant14

of this landscape concept. We still have to15

provide compliant ADA access point, but we16

think we can do that actually through the new17

office building. So we think that's not going18

to be problem with actually having ADA access19

through here.20

              We want to, and HPRB has put us in21

touch with a craftsman that can create the22
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railings and the stair risers and platforms1

that we can use to then bring back the2

original or some mock of the original3

entourage for the landscape.4

              And then obviously we would5

restore the windows on the first floor, which6

are currently kind of brought up to the7

original window fabric that existed in the8

building.  9

              So it's a more modest scope here.10

              For the office building is11

greater.  We would eliminate the curb cut on12

1st Street.  Obviously relocate the parking13

underground, as has been discussed. We would14

increase the amount of parking spaces to15

comply with current code.16

              There would be all new mechanical17

systems, an ADA compliant elevator, a18

corresponding expansion of the penthouse to19

work with the override for current elevator.20

              Reclad the elevation vertically. 21

And you can kind of see it better in the22
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model.  The new facade would be compatible1

with the Historic District.2

              This rhythm of bay windows,3

recesses and bay windows in a two to one4

proportion is something we'd work with on the5

facade to really make it start to feel like6

it's part of the neighborhood.7

              We would eliminate that landscape8

berm and that parking and there would be9

actually eyes behind those windows, you know,10

looking back at the people that pass by.11

              And as Richard mentioned, no12

change to the building height or the13

footprint.14

              From a landscape standpoint we15

would connect this public space surrounding16

the project, and I think here we still have a17

significant amount of work to do.  It's one of18

the things that HPRB brought up is to19

carefully examine the typologies of Capitol20

Hill in terms of landscape and what we do21

here. And we're sort of engaged in starting22
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that process. But nonetheless, our intention1

is to actually form a series of plazas and2

landscape spaces which work themselves around3

the project really for the community as well4

as ATA employees to utilize creating a much5

more embracing foreground for the campus.6

              We are also working with a artist7

to sort of have some set pieces in the8

landscape from a public art standpoint. We9

haven't really gotten that far with that.10

              We actually did this charette with11

the community. We actually brought them all in12

in a big forum and kind of went through a lot13

of us discussion and see what they would14

embrace as well from a ground standpoint. So15

that's where that is.16

              Now this starting to get into the17

loading issue, and I won't dwell on this slide18

because I think you so elegantly sort of19

stated the first part of this.20

              MR. NETTLER:  Well, since I'm not21

a witness maybe you can dwell a little bit and22
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discuss it at least from the architect's1

perspective in terms of whether it would be2

feasible to even provide a loading dock,3

notwithstanding the fact that one hasn't been4

used on the site for the 30 years that they've5

been there.6

              MR. FAIRBROTHER:  Well, the7

difficulty is that, you know, we have two8

historic structures on the large majority of9

the project which really can't be altered,10

can't be changed. We have an area in the back11

and along North Carolina where we're providing12

a parking ramp. It has enough dimensions for13

the parking to go two ways, but not enough14

dimension for them to have a ramp and a15

loading berth.16

              We don't really think it's a good17

idea to put the loading along 1st Street18

because it's more incapable and the neighbors19

really would, I think, object to that. But we20

did want to go through a series of diagrams21

just to show what the physical difficulty is22
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in achieving this.1

              Even if we could get loading under2

the garage, it would take away from our3

parking spaces, take away from our count. Not4

only that, given the change of grade as we5

work around to that point, eight feet higher6

than the office building first floor, it makes7

the ramp a 25 percent ramp to get the required8

clearance. So it's really -- there are some9

really difficult maneuvering to get it to10

work.  And you'll see some of the turning11

issues even if you would be able to get it in12

there. Because the site is just small.  I13

mean, it's 70 feet by 140 and then 90 on the14

short side.15

              Here's a diagram as if we could16

put a loading berth in the space.  Here's the17

edge of the corner building, if you will,18

Corner Market. That's where the existing19

building ends. That's what space we have.20

              You can kind of see the property21

line coming around like this.  All this is22
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public space. We just extrapolated a line just1

to square it off. But if one was to park here2

from a loading standpoint, I don't have enough3

width to get both two-way traffic and the4

berth to work.5

              MR. NETTLER:  And you would need a6

variance because you couldn't fit it all on7

site, is that correct?8

              MR. FAIRBROTHER:  I couldn't get9

any of this on site.10

              MR. NETTLER:  Okay.11

              MR. FAIRBROTHER:  And then we12

looked at what if we put it beside it.  And,13

again, this would obviously be in public14

space. I mean, it's not really in the15

footprint of the building.  And still require16

a variance.17

              And then if anybody can do this,18

to try to get it under the building and then19

try to negotiate, again we have existing20

structure which you're trying to work with, we21

have a tight footprint. It's just not22
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conducive to all the turning movements that1

would be required to get it down into a space2

such as this.3

              MR. NETTLER:  And then you'd also4

have to get a variance from the parking5

requirements, wouldn't you?6

              MR. FAIRBROTHER:  Right.  That's7

exactly right.  And if you were to do that,8

here's what the slope would look like to get9

the required clearance at the bottom.  So very10

difficult.11

              And that really concludes this12

part of the presentation.13

              VICE CHAIRPERSON MILLER:  Thank14

you.15

              Mr. Nettler, I wanted to follow up16

on something you just said; then he'd have to17

get a variance on the parking requirements. 18

I'm wondering since one of your theories,19

which I think is a good one personally, given20

that the buildings are all connected to an21

historic structure, that it be treated as one22



178

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

historic building.  In that case do you think1

you would be required to increase parking?2

              MR. NETTLER:  Well, if you treat3

it that way, we're not required to provide4

parking or the loading dock.  So we wouldn't5

have that.  6

              I mean our position has been since7

what we're doing is -- the increase in the FAR8

is coming from the 1972 building. And if you9

look in our prehearing statement the last10

diagram of the architectural plans, which is11

the building section, you'll see that all of12

the density is in that 1972 building. Now13

we're keeping that building.  The irony is14

that if we didn't have a change in zoning15

since 1972, that we could put that density in16

there without any need for a variance.  And if17

we treated as the one building it was when it18

was built, then we also even with that19

addition density, wouldn't have a requirement20

for a loading dock.21

              So if you treat it as one22
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building, and our position is you don't have1

a loading dock requirement and if you treat it2

as three connected buildings, this being an3

addition to the two historic buildings, you4

wouldn't have a loading dock requirement. But5

if the Office of Planning -- if the BZA after6

hearing from the Office of Planning agrees7

that it should have a loading dock, then we8

would ask that -- we believe that we would9

meet the requirements for a variance from10

having to provide a loading dock because it's11

not possible to do so.12

              VICE CHAIRPERSON MILLER:  Well,13

when HPRB is reviewing the project they're14

looking at the whole project, all three15

buildings together?16

              MR. NETTLER:  Right.17

              VICE CHAIRPERSON MILLER:  Is that18

correct?19

              MR. NETTLER:  That's correct.20

              VICE CHAIRPERSON MILLER:  Okay. 21

And I was just curious, how does a review of22
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landscaping come into the HPRB review process? 1

I mean I know in certain cases that2

landscaping is part of historic grounds and3

that they're actually looking at that in that4

context.  But in a context like this one where5

the building is historic, how does that come6

in?7

              MR. NETTLER:  Well, because every8

time you go in for a public space permit it9

gets referred over to HPRB. So to the extent10

that we are going to be doing something to the11

public space, whether it's a fountain or not12

which is an HPRB issue or anything else in the13

public space, they would have responsibility14

for reviewing that.15

              A part of that is related to the16

fact that it's in the Historic District. Part17

of that is also related to the fact that when18

the L'Enfant plan was designated as historic19

landmark, the streets and the public space20

became reviewable by HPRB for any street21

that's part of the L'Enfant, of which this is.22
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              VICE CHAIRPERSON MILLER:  I think,1

and my only other question is with respect to2

the regulations governing the loading and how3

they're treated with respect to historic4

properties, I think this Board has dealt with5

that question more frequently with respect to6

parking spaces. But on a quick look at the7

regulations they seem fairly parallel, the8

loading and the parking spaces. Is that your9

impression?10

              MR. NETTLER:  Correct. I know Mr.11

Jeffries knows that there's a proposal by the12

Office of Planning to change the regulations13

dealing with the parking requirements, at14

least. And if that proposal goes forward, then15

conceivably we would have the parking16

requirement that we're complying with.  There17

isn't a concomitant change being requested for18

the loading dock requirements, although there19

is going to be a meeting of stakeholders with20

the Office of Planning that the Zoning21

Commission has suggested to talk about the22
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proposed changes on the parking side. But1

there isn't one on the loading dock side.2

              VICE CHAIRPERSON MILLER:  Right. 3

Okay.  4

              MR. NETTLER:  But it is exact same5

provision in the loading dock as presently6

exists in the parking.  The interesting thing7

and if you want to get really into minutia8

here, is that if you look at the way -- there9

is some interpretation which I think the10

parking regulations proposal is trying to deal11

with about when you add more than 25 percent12

to a structure built before 1968, whether you13

have an additional requirement, we're not14

adding more than 25 percent to a structure15

built before 1958. We're adding density to a16

structure built in 1972.  17

              So even if you are to look at the18

provision that deals with additions to pre-19

1958 buildings, arguably it wouldn't apply20

here either because we're not adding to a 21

building built before 1958.22
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              VICE CHAIRPERSON MILLER:  Okay. 1

Thank you.2

              Is that all your witnesses?3

              MR. NETTLER:  That is.4

              VICE CHAIRPERSON MILLER:  Okay. 5

Is the ANC here?  No.  Okay.  6

              MR. NETTLER:  There is a letter in7

the file that we appended to our prehearing8

statement from the ANC in support.9

              VICE CHAIRPERSON MILLER:  Right.10

There is.  Exhibit 25. Right.  In support.11

              MR. NETTLER:  And I might add12

another comment.   When we did have a13

discussion with the two individuals who had14

sent in letters about party status and raised15

the issue about the possibility of a loading16

dock in front of the building, they were not17

very happy about that.18

              VICE CHAIRPERSON MILLER:  Okay.  I19

think we can turn to the Office of Planning20

now.21

              MR. COCHRAN:  Thank you, Madam22
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Chair, Members of the Commission. For the1

record, my name is Stephen Cochran, Office of2

Planning3

              OP stands on the record in4

recommending that the BZA approve the5

requested variance relief in section 2001.3 to6

enlarge an existing nonconforming structure7

and also from section 771 to extend the FAR8

variance. However, with the consolidation of9

all three buildings, the Applicant's gross10

square footage will total over 20,000 square11

feet.  The loading requirements of section12

2201.1 therefore apply to OP's opinion. 13

However, OP believes that the Applicant has14

today demonstrated that it meets the variance15

tests for relief from providing off street16

loading, and OP therefore recommends that the17

BZA approve relief from section 2201.1 as well18

as 2001.3 and 771.19

              That concludes our report.20

              VICE CHAIRPERSON MILLER:  Thank21

you, Mr. Cochran.22
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              As you still of the opinion that a1

variance is required for loading in this case?2

              MR. COCHRAN:  I'm not sure that OP3

-- yes, we are of the opinion that it's4

required and so too is the HPRB's portion of5

our OP staff that we talked to views this as6

one building that is over 20,000 square feet7

and they do not feel that the Historic8

Preservation exception would apply.9

              VICE CHAIRPERSON MILLER:  That10

being the --11

              MR. COCHRAN:  But we're not the12

ones that determine whether or not a variance13

is required.  That, of course, is the Zoning14

Administrator. We're just suggesting that the15

Board err on the side of caution and go with16

the Applicant's case that has been17

demonstrated today that in fact should they18

require a variance for the loading, that that19

variance be granted.  Because they've20

demonstrated it today.21

              So rather than waiting until we22
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see what the Zoning Administrator says, we're1

saying it looks to us like the variance is2

required.  It looks to us like the Applicant3

has demonstrated that they would meet the4

tests for meeting that variance.  So go ahead5

and create it should it be required.6

              VICE CHAIRPERSON MILLER:  Let me7

ask you this, Mr. Cochran, just so that I know8

from whence you come exactly, do you think9

that the three buildings since they are10

connected should be considered one building11

and because they're connected to historic12

structures, considered an historic building?13

              MR. COCHRAN:  I think that the14

three buildings should be considered as one15

building. Obviously the 1970s building is not16

an historic structure.17

              VICE CHAIRPERSON MILLER:  Correct.18

But the building --19

              MR. COCHRAN:  It's not a previous20

building.21

              VICE CHAIRPERSON MILLER:  But if22
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you're treating it as one building?1

              MR. COCHRAN:  I can't make that2

determination.3

              VICE CHAIRPERSON MILLER:  Okay.  4

              MR. COCHRAN:  Because only two out5

of the three buildings were determined to be6

contributing structures to the Historic7

District.  Excuse me.  Two out of three8

sections of what would then become one9

building were considered to be contributing10

structures to the Historic District.  Perhaps11

25 years from now the neo brutalist12

candlelevered building might be considered13

historic, but it's not now.14

              VICE CHAIRPERSON MILLER:  Just so15

I understand, though, the three buildings16

considered as one building part of which is17

historic.  But you're saying you can't go --18

you're not going to make a judgment whether19

that one building then as a whole is treated20

as historic, even though it's treated as one21

building?22
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              MR. COCHRAN:  That's correct.1

              VICE CHAIRPERSON MILLER:  Okay. 2

Are there any questions from -- do you have3

any cross examination?4

              MR. NETTLER:  No, I don't.5

              VICE CHAIRPERSON MILLER:  Okay.  6

              Go ahead.7

              MR. COCHRAN:  If I might, Madam8

Chair?9

              VICE CHAIRPERSON MILLER:  Yes.10

              MR. COCHRAN:  I think our primary11

concern is that even though of course one has12

to consider every BZA decision on its own13

merits, if we're looking at a building that14

clearly has 22,000 gross square feet but15

you're trying to say it doesn't have a loading16

requirement because really with a combination17

of three buildings, some of which are historic18

and some of which aren't, where do you stop? 19

You know, you could combine the whole block20

into a new ATA headquarters not just for its21

legislative functions, but for it's entire22
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functions.  And are they then additions to1

historic buildings? If it has 80,000 square2

feet in the block, does it not have a loading3

requirement?4

              So we would rather, again as I5

said, err on the side of caution and just6

acknowledge that it seems to have a loading7

requirement and then recommend that you grant8

that loading requirement variance.9

              VICE CHAIRPERSON MILLER:  Okay. 10

Any other comments?  All right.11

              Is there anybody else here in the12

audience to wants to testify in this13

application either for or against?  Okay.  14

              Then I think we're at closing, Mr.15

Nettler, right?16

              MR. NETTLER:  Thank you.  Just17

very briefly.18

              I think we've amply demonstrated19

that we have some very unique conditions20

effecting the site, as had often been said21

both by the court and this Board.  It22



190

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

confluence the factors that demonstrate1

uniqueness and certainly practical2

difficulties in complying with the FAR3

requirements since we're not changing the4

volume, we're simply filling out the space5

that already exists.  And even if the loading6

dock requirement applies, I think we've amply7

demonstrated the practical difficulties of8

even comply with that requirement.9

              A grant of variances here would10

not have an detrimental impact on the zoning11

plan.12

              The neighborhood is in support of13

the project.  Various DC agencies have14

supported the project as well, as has the15

Capitol Hill Restoration Society.  And I think16

each of them are looking toward a final design17

for this project and something that will18

resolve, I think, what's been sort of somewhat19

you might call a gapped-tooth on this street20

in terms of filling out this streetscape.21

              I would ask that the Board approve22
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the requests that we've made and to the extent1

that it believes that a variance is requested2

for the loading dock, to provide us with that3

as well.4

              If it does not agree that a5

variance is requested, I would request that it6

say so in its order because otherwise, as Mr.7

Cochran has said, the Zoning Administrator8

will say -- might or may not say otherwise,9

and then we might have to come back to the10

very relief that he agrees we would be11

entitled to. But nevertheless, we would ask12

for your approval of the proposed project.13

              Thank you.14

              VICE CHAIRPERSON MILLER:  Thank15

you very much. 16

              Okay.  We're going to deliberate17

today on this case. That's what I was checking18

on.19

              I think we should first deliberate20

on this loading berth variance question and21

then we can decide on the general variances.22
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              Do you want to do it in a1

different order?2

              BOARD MEMBER ETHERLY:  I, perhaps,3

would be inclined to do what I would4

informally term the easier ones first. I mean,5

it's not that I don't think the loading6

question is such an incredibly difficult one,7

but I think the others might be a little more8

straightforward and will set forth the factors9

that would clearly come into consideration on10

the loading variance if we decide to go there.11

              VICE CHAIRPERSON MILLER:  I don't12

have any problems, whichever order we go on. 13

Do we want to do the first one first?  That's14

fine.15

              Do you want to start or do you16

want me -- okay.  17

              Then we're looking at the variance18

from the FAR requirement of 771 and 2001.319

additions to a nonconforming structure. I do20

think this is fairly easy, straightforward. 21

It is a unique exceptional condition in which22
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certainly the 1972 building became1

nonconforming in FAR because of a change in2

regulations.  It was a C-2-A zone change in3

1978 and the CAP change which made it4

nonconforming just the way it was.  So that's5

a unique exceptional condition.6

              And practical difficulty any7

improvement would require a variance.  And8

they're also governed by historic constraints9

and Historic District and some of the10

buildings here are historic.11

              There's no substantial detriment. 12

In fact, it's the opposite. They're renovating13

these buildings. They are returning historic14

elements to some of them. They're restoring15

relationship of the building to the street,16

adding landscaping.  In fact, I don't think17

there's any evidence in the record of18

substantial detriment.19

              We have the ANC in support.20

              Capital Hill Restoration Society,21

I don't think that they weighed in.  I'm not22



194

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

sure why not. But anyway, we have letters in1

support, three letters of support which are2

Exhibit 26 Tab F.3

              What would you like to add,4

anybody?5

              BOARD MEMBER ETHERLY:  No.6

              VICE CHAIRPERSON MILLER:  Okay. 7

So I think that there's no problem with that8

one.9

              So are we ready to address the10

loading berth?  Okay.  What I had asked --11

certainly my view and I think that this Board12

has in all the cases that I've been on in13

which there has been a connection between two14

buildings above ground, that they have been15

treated as one building.  And so in this case16

it looks to me that we should be consistent17

with our past decisions.  And we have three18

buildings that are all internally connected19

including historic buildings.  And therefore,20

I think that it should be treated as one21

building.22
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              Then when we get to the next1

question if you all go there, then would no2

additional loading berth be required because3

it's a contributing building in an Historic4

District?  And that would be pursuant to5

2200.5.  And I would tend to say that that6

provision applies because it's parallel to7

2100.5 in which we have always said additions8

to historic buildings don't require additional9

parking.  And so to me it seems consistent in10

this case to say the same for the loading11

berth.12

              I understand the concern raised by13

Mr. Cochran, but I guess I'm a believer in14

looking at the case and the facts before us15

and not speculating out especially when we16

would diverging from our past decisions. I17

think perhaps that would never happen in an18

Historic District that it would so be or not,19

or perhaps in that situation we might have to20

find that we can no longer follow the21

regulations the way we do.  But the way we22
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have been interpreting the regulations no1

loading berth would be required.2

              I guess I also want to comment3

that I understand that the historic regulation4

with respect to the parking is up before the5

Commission. But I don't think it's clear6

what's going to happen with that.  And so we7

should following I think our own8

interpretations and be consistent with our own9

decisions, unless we're given a good reason10

not to, which I don't see it in this case.11

              BOARD MEMBER ETHERLY:  I would12

tend to agree, Madam Chair, with your13

analysis. I agree wholeheartedly.  And I'll14

note often times, at least in recent memory,15

Mr. Cochran has often times been the recipient16

of a different outcome from my colleagues and17

I in terms of some interpretative stances on18

particular issues.  And one of these days I'm19

hoping to land with Mr. Cochran on something,20

but I tend to agree with you in this regard.21

But in all seriousness, I am very sensitive to22
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the slippery slope that Mr. Cochran's analysis1

and the opinion of OP harkens to, but I don't2

necessarily see it here.  And will perhaps3

just reiterate what Mr. Cochran said during4

his presentation, which was of course each of5

our cases stand on their own individual merit6

and don't necessarily contribute to laying the7

groundwork for that slippery slope actually8

being encountered.9

              So I'll just leave it at that,10

Madam Chair.  I'm going to agree with your11

interpretation as it relates to when we look12

at how we deal with the issue of parking13

spaces in a similar set of circumstances.  And14

I'm prepared to move forward.15

              VICE CHAIRPERSON MILLER:  Thank16

you.17

              Do we have any other comments on18

this?19

              BOARD MEMBER MANN:  Only that I20

agree.21

              BOARD MEMBER ETHERLY:  And I'll22
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just note for the record, Madam Chair, as we1

kind of round out the conversation on the2

variance criteria both with respect to this3

loading dock issue, but more with respect to4

the other variance relief had been sought,5

that as we talk about the issue of substantial6

detriment I think clearly the Applicant is7

undertaking some very commendable lengths to8

reestablish a certain architectural and9

aesthetic continuity with respect to the10

streetscape of the subject property that is11

very much in step and in keeping with the12

unique historic and just aesthetic posture, if13

you will, of Capitol Hill.  So I think that14

clearly speaks to no substantial detrimental15

impact to the public good and would not16

substantially impair the intent and integrity17

of the zone plan.  So I wanted to just simply18

highlight that.  Because as we talk about kind19

of undoing some of the work that had been done20

in years past, clearly without any malicious21

intent but just the sum total of a lot of the22
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ad hoc, I think was the phrasing that the1

Applicant used in its written submittals, a2

lot of the ad hoc changes that have been made3

to the three relevant buildings here, I think4

this project is going to go a substantial way5

-- it was going to go all the way towards6

helping to bring that back into some sense of7

cohesiveness.  So I think it's going to be an8

improvement for the block.9

              I just wanted to highlight that. 10

Thank you, Madam Chair.11

              VICE CHAIRPERSON MILLER:  Thank12

you.  Any other comments?13

              And I think it looks like a14

beautiful project, too.15

              Okay.  And then at this point then16

I would move approval of Application 17548 of17

American Trucking Association pursuant to 1118

DCMR REWRITE  3103.2 for a variance from the floor19

area ratio requirements under section 771, and20

a variance from the nonconforming structure21

requirements under subsection 2001.3 to22
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construct an addition and undertake a1

renovation of an existing nonconforming office2

building at premises 430-434 1st Street,3

Southeast and 100 North Carolina Avenue,4

Southwest.5

              BOARD MEMBER MANN:  Second it,6

Madam Chair.7

              VICE CHAIRPERSON MILLER:  Are8

there any other comments?  I think we've9

pretty much fully discussed this, but if10

anyone else has any?  Okay.  In which case,11

all those in favor say aye.12

              ALL:  Aye.13

              VICE CHAIRPERSON MILLER:  All14

those opposed?  All those abstaining?15

              Ms. Bailey, would you call the16

vote please?17

              MS. BAILEY:  Madam Chair, the vote18

is four-zero-one to approve the application as19

advertised.20

              Mrs. Miller made the motion. Mr.21

Etherly second. Mr. Jeffries and Mr. Mann22
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support the motion. Mr. Griffis is not present1

at this time.2

              VICE CHAIRPERSON MILLER:  Thank3

you, Ms. Bailey.4

              And at this point I would also5

suggest that we waive our requirements for a6

full order and issue a summary order in this7

case.  And in that summary order state that8

the Board has found that no variance is9

required from the loading berth requirement. 10

Okay.  Thank you.11

              MR. NETTLER:  Thank you very much.12

              VICE CHAIRPERSON MILLER:  Thank13

you. Good luck.14

              Ms. Bailey, are there any other15

cases on the agenda for today?16

              MS. BAILEY:  No other business17

with the Board, but wanted to wish everyone a18

happy holidays.19

              VICE CHAIRPERSON MILLER:  Thank20

you. Same to you.21

              Then this hearing is adjourned.22
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              (Whereupon, at 3:52 p.m. the1

hearing was adjourned.)2
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